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EXECUTIVE SUMMARY

This Review was commissioned by Assistant Commissioner Scott Lee in his capacity as Chair
of the Australian Federal Police’s Operational Safety Committee, at the request of the
Australian Federal Police (AFP) Commissioner, for the purpose of urgently examining, the use
by the AFP of spit hoods with a view to making recommendations in relation to their future
use. The Terms of Reference for the Review are attached as Annex A.

This Review was document-based, and was supported by interviews with a small"nuniber of
relevant internal and external stakeholders, as identified by the AFP. The AFP also‘requested
all Australasian jurisdictions for assistance with the review, with most.providing responses
detailing their use of spit hoods and other relevant material. A list_of.persons.interviewed is
attached as Annex B.

A spit hood is a cloth/mesh device which is placed overthe head of+a subjeet and is designed
to stop the subject from spitting on or biting a police.officer..The AFP primarily utilises a spit
hood made by a subsidiary company of Safariland;the “TranZport.Safety Hood”. Ina response
to a question on notice from Andrew BraddockMLA ,the Australian Capital Territory Policing
(ACTP) Chief Police Officer (CPO) advised the ACTP also.had access to the Safariland Spit
Net!.

The use of spit hoods is contraversial, with many-human rights organisations calling for them
to be banned, mainly on the grounds-that.their use is degrading, not proportional to the risks
they are designed to mitigate, and possibly dangerous in some circumstances. However, many
policing organisations. and-police assoeiations argue that the use of spit hoods is a necessary
option to enable-officers to protect themselves from the risk of communicable diseases, such
as HIV and Hepatitis'B; when confronted with subjects who attempt to bite or spit on them.
This view has been reinforeed during the Covid-19 epidemic with spit hoods also seen as a
mitigation tothe'risk-ef-contracting Covid-19.2

Notwithstanding-these concerns, there appears to be little evidence to support the contention
that spitting~and biting assaults pose a serious physical health risk to the victim, with
publications such as the ANZPAA Guideline on the management of blood borne viruses, which
has assessed the risk of contracting Hepatitis B, Hepatitis C, and HIV/AIDS as nil to very low;
noting that these diseases are often cited as being of the most concern. The AFP’s Chief
Medical Officer (CMO) concurs with this assessment and believes that other measures, such

1 Answer to Question on notice from Andrew Braddock MLA 29 August 2022.
2 A Review of PSNI’s Use of Spit and Bite Guards by NI Policing Board’s Human Rights Advisor, February 2022,
pl6.
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as vaccinations, are more appropriate. The Review was not provided with any evidence to
support the contention that spit hoods can mitigate the risk of transmission of Covid-19.
Indeed, the supplier of the model of spit hood utilised by the Police Service of Northern Island
(PSNI) and the Garda Siochana® has reportedly advised that it is not guaranteed to prevent
transmission of Covid-19.

The debate about the use of spit hoods is an emotional one, with much of the published material,
on both sides of the debate, being opinion-based, informed by pre-existing perspectives, and
lacking a firm foundation in data. There is, however, general agreement that being spaton is
an extremely unpleasant experience which a person should not be subjected te_in their
workplace.

It is also an experience that, regardless of the actual medical risks, can‘have a psychological
impact on the victim and their family. This is due to the_perception”of the possibility of
infection, concerns about timeframes, and indeed the effectiveness,of testing, and the need to
take courses of prophylactic drugs. These concerns areimagnified in seme cases by uncertainty
about whether the assailant was carrying a transmissible disease at the time of the assault.

It is also argued that the provision of spit hoods-is necessary if policing organisations are to
meet their responsibility under relevant work health and safety legislation. In the AFP’s case,
the relevant legislation is the Commonwealth-Wark Health and Safety Act 2011 and the ACT
Work Health and Safety Actt2011.. Both Acts.have identical provisions in respect to an
employer’s responsibility-to provide-a safe ‘workplace for their staff as far as is reasonably
practical.* 1t is likely, given the Mow.risk-of disease transmission, the availability of other
mitigations such as.vaccination, as well-as the lack of any evidence that spit hoods are effective
in preventing the_transmission«of Covid-19, that the provision of spit hoods would not be
regarded asreasonably practical.

Spit\hoods_have” beenimplicated in a number of deaths in custody both in Australia and
internationally. .Many of those cases are still subject to coronial processes, and the Review has
not_been able to-identify any completed processes where the spit hood was found to be the
primary cause of death. It is generally accepted, however, that the use of spit hoods can be
dangerous in certain circumstances, and most police forces that use them have strict guidelines
in place as to when, and how they may be used and, more importantly, when they should not
be used.

3 Letter dated 10 September 2020 from the Chair of the Garda Policing Authority to Garda Siochana titled Re:
Evaluation of Management and Use of Anti Spit Guards.
4 Commonwealth Work Health and Safety Act 2011.
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The Review has identified issues with the AFP’s governance and training in the use of spit
hoods. These issues require immediate attention, particularly in light of the safety concerns
attached to the incorrect use of spit hoods. It should be noted that many of these safety concerns
have arisen after the AFP adopted the use of spit hoods and may not have been understood
when the relevant governance was implemented.

On balance, the Review has concluded that the risks of the AFP’s continuing to utilise spit
hoods outweighs any potential benefit and, accordingly, recommends that the AFP.considers
ceasing the use of the spit hoods. Regardless of its consideration of permanently.discontinuing
the use of the spit hoods, the AFP should institute an immediate pause on their use while record-
keeping, governance, and training regarding spit hoods is reviewed.

It is also recommended that the AFP engages with the ACT and‘Commaonwealth-Governments
to seek legislation:

e Toimplement a mandatory testing regime for individuals who.spit or bite police to identify
if they pose an infection risk to those that they have assaulted;

e Increase the penalties for this type of assault'with.a view te@ discouraging this behaviour.

The Review further recommends that the AFP instigate-a whole of organisation risk assessment
of the risks posed by biting and- spitting-assaults\to ensure all risks are identified and
appropriately treated. The medical'andfpsychological risks associated with this type of assault
should be assessed by AFP-Medical Services.to ensure the outcome aligns with best practice.
A summary of recommendations are attached as Annex C.
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THE REVIEW

Terms of Reference

This Review was commissioned by Assistant Commissioner Scott Lee in his capacity as Chair
of the AFP’s Operational Safety Committee, at the request of the AFP Commissioner for the
purpose of urgently examining the use by the AFP of spit hoods due to “... mounting political
and public pressure for the AFP to review/reform its policy on this matter and alignwith other
jurisdictions who have either banned the device, or have regulated the use for adults’in custody
only.” (The Review)

The Review was requested to consider “... current frameworks, policy‘and governance relating
to the use of spit hoods by ACT Policing” as well as “...the implications of-using.or.ceasing to
use Spit Hoods for the public and AFP members including thenecessity-for legislative change
and implications for work health and safety. ”

The Review was required to “... make recommendations)te-infarm)AFP decision making in
respect of continued use of Spit Hoods including consideration of work health and safety
implications for the use or non-use for members ofithe public-and police officers.”

Methodology

As required by the Terms-of Reference, the methodology adopted was limited to a document-
based review and analysis of extant materiat including previous reviews, doctrine, governance,
strategic guidance,resourcing; and-operational protocols. The AFP also sourced material from
and state police'services ta inform the Review.

This document-based review was supported by interviews, as required, with relevant internal
and-external stakehptders, noting that the Terms of Reference indicated that the requirement
forinterviews would be limited. Consultation was conducted with the AFP to identify relevant
stakeholders: Some interviews for the Review were conducted remotely via telephone or video
conference
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Background

A spit hood i1s a cloth mesh device that is placed over the head of a subject and 1s designed to
stop the subject from spitting on or biting a police officer. The AFP primarily utilises a spit
hood made by a subsidiary company of Safariland, the “TranZport Safety Hood”, which is
pictured below. This hood is currently utilised by New Zealand Police (NZPol) and Western
Australian Police (WAPol). It was previously used by the Northern Territory Police and
Queensland Police. In a response to a question on notice from Andrew Braddoek-MLA the
ACTP CPO advised that ACTP also had access to the Safariland Spit Net’.

Image 1. The TranZport Safety Hood

The use of spit hoods. is-controversial, with many human rights organisations, including the
United Nations, Amnesty International-and the ACT Human Rights Commissioner, amongst
those calling for their use.to be banned, mainly on the grounds that their use is degrading, not
proportional-to-the risks they are designed to mitigate, and possibly dangerous in some
circumstances. However, many policing organisations and police associations argue that the
use of spit hoods‘is a-necessary option to enable officers to protect themselves from the risk of
communicable diseases such as HIV and Hepatitis B, when confronted with subjects who
attempt to bite orspit on them. This view has been reinforced during the Covid-19 epidemic

with the spit-hoods also seen as a mitigation to the risk of contracting Covid-19.5

5 Answer to Question on notice from Andrew Braddock MLA 29 August 2022.
5 A Review of PSNI’s Use of Spit and Bite Guards by NI Policing Board’s Human Rights Advisor, February 2022,
p16.
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It is also argued that the provision of spit hoods is necessary if policing organisations are to
meet their responsibility under relevant work health and safety legislation. In the AFP’s case,
the relevant legislation is the Commonwealth Work Health and Safety Act 2011 and the ACT
Work Health and Safety Act 2011. Police Officers are expressly covered under the provisions
of those Acts and both have identical provisions in respect to an employer’s responsibility to
provide a safe workplace for their staff.

Spit hoods have been implicated in a number of deaths in custody, both in Australia and
internationally. However, many of those cases are still the subject of coronial_processes and
the Review has not been able to identify any completed processes where’ the spit*hoed was
found to be the primary cause of death. It is generally accepted, however,thatithe-use of spit
hoods can be dangerous in certain circumstances and that most police forcesthattuse them have
strict guidelines in place regarding when and how they may he used and;*more, importantly,
when and how they should not be used. The 2018 death in custody of a person\who was placed
in a spit hood by South Australian Corrections Officers\led to the“use'\of-spit hoods being
banned in South Australia. It should be noted that theinquest.into this death is incomplete.

The debate about the use of spit hoods is an emotional ene, with.much of the published material,
on both sides of the debate, being opinion-based; informed.by pre-existing perspectives, and
lacking a firm foundation in data. There’is, however_general agreement that being spat on is
a deeply unpleasant experience t0\which a person should not be subjected. It is also an
experience that, regardless of the,actual medical risks, can have a psychological impact on the
victim and their family due.to the perception of the possibility of infection, and the uncertainty
that this causes.

The Use of SpittHoods -'‘Other. Jurisdictions

The United Kingdom and-reland

A survey of material available on the internet reveals that the majority of readily available
information segarding spit hoods relates to the United Kingdom and Ireland, perhaps because
it is currently-a very topical issue in United Kingdom Policing. Since the start of the Covid-19
epidemic; there has been a significant increase in the number of United Kingdom police forces
that have commenced using spit hoods’. This trend has been strongly supported by police
unions but is being actively questioned by Human Rights Groups as well as by some police
oversight bodies such as the Police Service of Northern Island Police Board, and the Garda
Siochana Police Authority. The main driver for this trend is the belief that the spit hoods may

7 National Police Chiefs Council and College of Policing, Officer and Staff Safety Review, 2020, P. 67.
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have some prophylactic effect in respect of Covid-19 as well as a concern about meeting work
health and safety legislative requirements.®

A staff safety review conducted by the United Kingdom College of Policing and the National
Council of Police Chiefs supported the introduction of spit hoods. While acknowledging that
the risk of transmission of blood borne diseases is very low, the review stated that spit hoods
were introduced because “... spitting or biting is an unpleasant form of assault, and because
people should be afforded a sufficient level of protection from such acts if the technology is
available. This point is particularly important given the ongoing Covid-19-pandemic-as
officers and staff face an increased risk of contracting this potentially deadlywirusf they are
coughed at or spat on by offenders who are infected. °

Those opposed to the use of spit hoods challenge the assumptionithat they:will mitigate against
Covid-19, pointing to the lack of scientific evidence supporting this-assertion, as well as
statements to the contrary from the manufacturers of the'spit hood being used by the Garda
Siochanal® and the Police PSNI. Additionally, Amnnesty ‘Intérnational’s policing advisor
asserts that the close contact required to fit a spit.hood would-present'more of an infection risk
than any prophylactic benefit it may offer.!

Australasian Jurisdictions (Excluding AFP/ACTR)

In order to inform the Review, the AFP wrote to all Australasian jurisdictions seeking

information in respect of the current practices.regarding spit hoods, specifically:

o “Copies of any.current or previous_policy or governance for the use, or non-use, of spit
hoods

o Copies of any reviews conducted on the use, or non-use of spit hoods;

o What, if,any,risk assessments were required to be undertaken before using a spit hood;
and

o An insight into legislative reform, if any, as a result of the use, or non-use of spit hoods,
i.e. mandatory testing for infectious diseases for those who spit or bite emergency service
workefs: 12

8 C. De Camargo, The Weaponising of Covid 19: Contamination Protection and the use of spithoods in UK
policing, Police Journal: Theory Practice and Principles Volume 95 issue 4. Pp 1-2.

9 National Police Chiefs Council and College of Policing, Officer and Staff Safety Review, 2020, P. 67.

10 Letter dated 10 September 2020 from the Chair of the Garda Policing Authority to Garda Siochana titled RE:
Evaluation of Management and Use of Anti Spit Guards.

11 Amnesty International UK Press Release, UK: Police spit hoods may increase risk of Covid-19 spread and
should not be used to police pandemic, 24 June 2020

12 Email dated 8 November 2 from Acting Deputy Commissioner Gale addressed to all Australasian policing
jurisdictions.
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In making the request, the AFP gave an undertaking not to release any information provided to
anyone other than the reviewer.

Responses were received from all jurisdictions with the exception of South Australia.
However, the use of spit hoods in South Australia has been prohibited by legislation since 2021.
A summary of responses is provided in the table below:

Jurisdiction General Watch Juvenile Adult
Duties House

New Zealand Yes Yes NO Yes
South Australia No No No No
Victoria No No No No
Tasmania No No No No
NSW No No No No
Queensland No No No No
Northern Territory 478

Western Australia No Yes* No Yes

Table 1 Spit Hood Usage by Jurisdiction
*Perth Watch House only

S47B Queensland'Police Service (QPS) have recently conducted
reviews of the use of spit hoods. JAs outlined above, only the Western Australia Police Force

s47B
s47B In Western Australia, use is further restricted to the Perth
Watch House only. yQueensland Police have prohibited the use of spit hoods since 16
September 202213 s47B
Sa7B 14, QPS had previously restricted the use of spit

hoods to the Watch)House environment.

s47B

13 “QPs discontinues use of safety hoods in Watchhouses,” MyPolice 16 September 2022.
14 S47B
s47B
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s47B

s47B

Victoria Police, Tasmania Police and the NSW Police Service-have stated that they rely on the
use of defensive tactics and personal protective equipment(PPE).to. protect their staff from
biting or spitting assaults. The NSW Government’ has also.enacted legislation enabling
mandatory testing of perpetrators, of spitting or biting assaults on palice, to test for infectious
diseases.’® Similar legislation exists in Western Australial® and South Australia.}’ In all
jurisdictions the mandatory test must be approved by-a senior police officer. In NSW, some
cases, including that of juveniles and vuinerable-persons, require approval by a relevant judicial
officer. In addition, some jurisdictions have ‘enaeted legislation to increase the penalties
attached to spitting/biting assaults'on police-officers:*®

NZPol have also conducted an internal reyiew of the use of spit hoods. This review, dated 19
July 2022 identified. that spit-hoods haye been used on 1250 occasions since 2017, and an
average of 251 times per.year.” The-majority of use (89%) has occurred in the field environment
rather than in‘the Watch)House. “Statistics quoted in the review indicate that NZPol members
have been-the subject’of spitting assaults 2327 times in the same period. The NZPol review
suppotts the eontinued-use of spit hoods based primarily on NZPol’s legislated work health
and~safety obligations, and due to the lack of a suitable alternative. However, it also notes
research that puts the risk of disease transmission as low. This same review also identified that
NZPobdidnot.have a suitable training package in place in respect of the spit hoods, albeit that
clear guidance was given that spit hoods should not be used in a range of circumstances,
including in conjunction with OC spray. The review noted, however, that records indicate that
in 5.5% of the times spit hoods have been used, OC spray had also been used. The review also

15 Mandatory Disease Testing Act 2021

16 WA Mandatory Testing (Infectious Diseases) Act 2014.
17 SA Criminal Law (Forensic Procedures) Act 2007.

18 Criminal Consolidation Act Section 20AA
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reports that spitting-related attacks account for 7.5% of workforce injuries suffered by NZPol
members. The nature of the injuries were not specified in the review. Additionally, NZPol
records show that in the 1250 occasions that spit hoods were used, there were two occasions
where the subject experienced breathing difficulties, one from asthma. On one occasion, a
person died following the application of a spit hood. This case is still before the coroner. *°

The AFP including ACTP

General Duties | Watch House | Juvenile Adult
Australian Federal Police? Not in practice Not in practice | Not in practice \}'Not'in_practice
ACT Policing Yes Yes Yes Yes

Table 2 Spit Hood Usage in the AFP.

The AFP advises that, as a matter of practice, the use of spit hoads is, restricted to ACTP.
Specialist Protective Command Special Operations have informedthe Review that they have a
stock of spit hoods but that they do not use them.. ACTP advise thatithey are used very rarely,
and then mainly in the ACT Watch House. However, they acknowledge that there has been
some use outside that environment?. While-itis clear-the(use of spit hoods is not a common
occurrence, ascertaining the use of spit haods by the . ARP is difficult as there is no readily
available data. While, as will be seen; the use of a spit-hood is required to be reported as a use
of force, issues with the format ofthe “use’of force report form”, means any search for this
data has to be done manually and istime consuming.

ACTP have further advised.that-at the start of the Covid-19 pandemic spit hoods were issued
to all stations as.a precautionary measure. They have since been withdrawn and only the Watch
House now_has a stockpile. (However, as they were treated as a disposable item there are no
records regarding their issue, so it is uncertain whether individual officers are still carrying
them!

Similar to the“data on the use of spit hoods, the number of spitting/biting attacks on AFP
members is difficult to quantify. The primary source of the data is via Work Health and Safety
(WHS) reporting. However, both ACTP and AFP Medical Services believe that these incidents
are under-reported and, in any event, the data aggregates biological exposures from all sources.
This means that the data does not distinguish between a deliberate assault and an accidental or
environmental exposure. From the first quarter of 2020 until the second quarter of 2022, 137

19 NZPol internal document, A Review of Spit Hoods in New Zealand Police, dated 19 July 2022.
20 Use authorised by Commissioner Order 3 but does not occur in practice.
21 ACTP Response to the Review 20 January 2023
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incidents were reported to Medical Services.?? Both ACTP and AFP Medical Services advise
that there is no record of an AFP appointee contracting HIV, Hepatitis B, or Hepatitis C in
respect of any of these exposures.

Other evidence supporting the fact that the use of spit hoods by the AFP is not widespread is
advice from AFP Professional Standards that they have not been able to identify any complaints
regarding the use of a spit hood by an AFP appointee in the period 31 December 2021 to 12
December 2022.%

Governance

Commissioner’s Order 3 on Operational Safety (CO 3) is the relevant primary governance for
the AFP in relation to the use of force in general, and spit.hoods in“particular. Under this
Commissioner’s Order, AFP equipment is defined @sy “... €quipment-approved by the
Commissioner or Operational Safety Committee (OSC) Chair and recorded on the AFP
Authorised Equipment Register (AER) ... "%

The AER is a register of approved AFP equipment: It s maintained by the Operational Safety

Committee (OSC) and is published on'the AFPHub.?> The preamble to the AER states:

o “The OSC Secretariat is responsibles for updating this register in consultation with
Operational Safety Practice-and the'OSC

e For equipment to be considered.for approval by the OSC, a submission paper needs to be
tabled to the Committee.

e Alltrials for new pieces of equipment must be approved by the OSC prior to any trial taking
place.?®

The AER. Jists spit hoods as an approved restraint. The entry in relation to spit hoods has a

photograph of what‘appears to be a “TranZport Safety hood” and states that:

e _Spit hoods are.approved for all AFP appointees “... involved in custody situations”; and

e <Further dnformation is available in the Operational Safety Training (OST) handbook
Section.1.4.

22 Email 522 to S4TF 5 January 2023

23 Email Jason Kennedy to S4TF 28 December 2022.

24 Commissioner Order 3 on Operational Safety Section 4 Definitions.
5 |bid.

26 Authorised equipment Register.
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Operational Safety Practice (OSP) advise that the handbook is out of date, and has been
archived. It should be noted that the AER is currently under review. OSP, who perform a
secretariat function for the OSC, has also been unable to provide any advice on the previous
considerations or deliberations by the OSC in respect of the adoption and authorisation of the
use of spit hoods.

Section 13 of CO 3 addresses the use of spit hoods. The relevant sections are replicated below:

“13.1 AFP appointees must only use handcuffs and other approved restraints,

including spit hoods, lawfully and in accordance with this Order.

13.2 AFP appointees must only apply handcuffs, restraints or. spit‘hoods to persons

in custody if it is lawful to do so.

13.3 In deciding whether to use handcuffs, restraints or, spit hoeds’/AFP appointees

must consider:

1. their safety and that of other persons and the'persondn custody

2. the nature of the offence or breach of law

3. the conduct and demeanour of the person either by words or actions

4. whether the person has previously attempted to escape or is likely to attempt
escape

5. whether the person should.be restrained to prevent the loss, concealment or
destruction of evidence

6. whether the personthas & history<ofwiolent behaviour or the demeanour of the
person is violentor aggressive

7. whether the person threatens.to expel a bodily fluid or has done so

8. the number of‘other persons in custody at the time

9. theparity/disparity inphysical attributes of the appointee and person in custody

10..the likelthood.of injury to the appointee, other persons or the person in custody

11" the-person's mental health history including incidents of self-harm

12 the requirement to prevent escalation of an incident

13. the-cireumstances and location of the incident.

Other releyant provisions of CO 3 includes:

= Section 6.3 which outlines that an AFP Appointee must only carry AFP equipment and
munitions that are qualified and approved to carry and use.

= Section 7.1 1 AFP Appointees must only be issued with, or seek to be issued with, AFP
equipment that they are qualified and authorised to carry and use.

27 Commissioners Order 3 on Operational Safety Section 13.
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The AFP National Guideline on Controlled items defines a controlled item as a piece of AFP
equipment that’s potential to cause harm represents a significant risk to the AFP and the
community.?® The National Guideline outlines a regime for the management of these items.
Unlike many of the items on the AER, spit hoods are not listed as a controlled item. This
accords with advice from ACTP and Specialist Operations that they are considered a disposable
item and no record is kept of their issue.

Clearly, the import of CO 3 and the AER is that all AFP appointees are authorisedto use spit
hoods in a custody situation. No particular model of spit hood is mandated and there\is-no
requirement in governance for them to be treated as a controlled item. Similarly,-there is no
mandated qualification specified before an AFP appointee is qualified to- use<them. These
issues all become problematic when viewed in light of the AFP’s lack of an established training
regime relating to spit hoods, as well as the known risks associated)with their use.

ACTP Governance

The only other specific mention of spit hoods-in an ACTPR<{governance document, that the
Review is aware of, is in the ACT Watch House Operations.handbook which states:

“Watch House staff are to be mindiul of t/eir responsibilities under Commissioner’s Order 3
in relation to any dealings with detainees who.are non-compliant and/or violent. Detainees
may be intoxicated which can.exacerbate'their propensity for violence and inability to
comprehend instructions. Some basic steps for dealing with such persons taken into custody
who are brought.to'the Watch Hadse-include:

(1) Communicate withthe detainee to ensure that they are provided with information about
their-being .in\Police .custody, where they are and the processes they will need to
undergo (such as being subjected to a search or fitted with a spit hood) whilst at the
Watch,House~,>?°

Whilée thisadvice is sound, it does not address the issues identified previously with AFP
Governance; and certainly does not address the risks specific to the use of spit hoods.

28 AFP National Guideline on controlled items
2% ACTP Watch House Operations Hand book P. 53
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Training

CO 3 Section 7.1 states that AFP appointees must only be issued with AFP equipment that they
“are qualified and authorised to carry and use.”® Section 7.2 further states that they “must
only handle, carry, use, store and transport AFP equipment in accordance with:

. applicable Australian legislation

. AFP governance, including this Order

= their training and qualifications. 3! Q/Q

Both these sections would appear to indicate that the use of accoutrem@ﬁ WKC{\ CO 3

applies should only occur if that appointee is authorised and approprlatw %»d qualified.
The Review has been unable to identify any formal or informal trai r thin ACTP

or, indeed, the AFP specific to the use of spit hoods. Operation fet e advised

that they do not have a training program for the spit hoods 0 e ut the spit
hoods in Use of Force Training. Additionally, they a hat(assaults plttlng have not

been raised as a particular issue recently, and they zo\ |f| |ng in respect of this
type of assault.

rgh/ e ?AF% of force principles outlined in
% tructions printed on the packaging

eproduced below.

Advice from ACTP is that they rely o
Commissioners Order 3 on Use of F

30 Commissioner Order 3 on operational safety, Section 7.1
31 Commissioner Order 3 on operational safety, Section 7.2
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Importantly, the instructions state that “improper use may result in serious injury or death due
to asphyxiation, suffocation or drowning in ones’ own fluids.”*? The packaging outlines the
following conditions of use:

o Prisoner is under control and restrained.

o The wearer must be under constant visual supervision and never left unattended.
(Emphasis from the packaging)

J Do not use on anyone that is vomiting, having difficulty breathing or is bleeding-profusely
from the area around the mouth or nose.

. Remove the prisoner’s jewellery and eyewear before application.

o If there is difficulty in applying due to a large head size discontinue-use.*

The packaging also gives instructions on fitting the hood, outlines that.it.is a single use item
and advises that it should be removed if the prisoner is to be left unattended:

Additionally, ACTP advises that:

“The watchhouse conducts a 2 day formal ‘training “package “for all staff entering the
watchhouse for their first time. This has been in.place for at least the past 5 years. The training
is not specific to spit hoods but there is.a small.component-of spit hood training relating to
both CO3 considerations and the actual application of the'spit hoods if/when it is necessary to
use them. The training doesn’t specifically record Spit hood training, simply that they have
completed the full watchhouse training packagewhich includes half a day focussed on Clinical
Forensic Medical training as'well. ’3*

This training appears to:-be included inapower point presentation consisting of 14 slides, of
which seven deal with'the use\of spit hoods. All the slides in relation to spit hoods relate to the
positioning of officers in.respect-ofithe application of a spit hood in three different scenarios.
The presentation also.States that if a spit hood has been utilised on a subject and then removed
when they are placed in a cell, it should be retained for use when they are next removed from
the cell; While it makes it clear that the spit hood should be kept on for a minimum period
necessary,.the presentation appears dated and is inadequate in the absence of other training.

Criticallys the'presentation does not address the risk factors associated with a spit hood or the
issues which an officer should consider prior to use.

Noting the requirements of Commissioner’s Order 3 and the risk related to the use of spit hoods,
as evidenced on the label of the spit hood packaging, the AFP’s approach to training in respect

32 packaging of the Safariland TranZport Safety Hood.
3 |bid.
34 Email A/Assistant Commissioner J. Cameron to SATE dated 19 February 2023.
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of spit hoods appears inadequate. It also appears out of step with the requirements of CO 3 as
well as with other jurisdictions that have, or are still using, spit hoods. Generally, those
jurisdictions advised that they ensure members are trained to understand the factors that need
to be considered prior to utilising a spit hood.

Similarly, the AFP does not provide training in alternate strategies that may be employed in
the event of spitting or biting incidents, noting that many Australian Jurisdictions have
abandoned the use of spit hoods, either because of legislation or internal policy,.and have
implemented alternate measures to compensate.

Record Keeping

As stated above, the introduction of operational equipment that.comes under the ambit of CO 3
is the responsibility of the OSC. In this instance, the @SC hasnot*been.able to provide any
information regarding the adoption of spit hoods dueto-the historical nature of that decision,
and a changeover in personnel. As such, it is not'clear how-tong spit'hoods have been used in
the AFP. In ACT Policing News February-~2010-edition;“the then CPO announced the
introduction of spit hoods in the ACT Watch House(on a.trial basis.®*® An article in the same
publication states that the spit hoods were intreduced to combat the threat of communicable
diseases, although it notes that therisk of this-occutring is small.®

ACTP’s decision to conduét the trial of spithoods appears to have been based on an ACTP risk
assessment dated 22 December.2009. Thisrisk assessment assessed the “danger of a person in
custody at risk of infectionfrom spit.or-spittle” as high and requiring further treatment. It also
assessed the dangers associated-with the use of the spit hood as insignificant or low.3” Many
of the performance.measures-outlined in the risk assessment related to assessing the outcomes
of trial. “The risk assessment-did not provide any commentary on why the risk of infection from
spit-or_spittle.was rated as high. Nor has the Review been provided with any report on the
outcomes from the trial, or evidence of further consideration by the AFP’s OSC of adoption of
the spit hood:

It appears, based on anecdotal evidence, that there was further consideration by ACTP of
extending the use of spit hoods to general duties members and that this may have been done
following the submission of another risk assessment.*

35 ACT Policing News February 2010, P.1

36 ACT Policing News February 2010, P.3

37 ACTP Risk Assessment Register “Spit Hoods for WH — Safariland Tranzport Hood” dated 22/12/2009.
38 Email from s 22 to SATE dated 5/1/2023.
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Noting that Commissioners Order 3 authorises the use of spit hoods, there appears no doubt
that, at some stage, the OSC authorised this use. Nevertheless, the records of the decisions,
and the basis of those decisions do not appear to be readily available. Similarly, and as noted,
records in respect of the issue of spit hoods, the use of spit hoods, training, and even the number
of spitting and biting assaults on AFP Officers are not readily available. Noting the level of
opposition to the use of spit hoods, record keeping could become a significant issue if the AFP’s
use of spit hoods is significantly challenged.

The Medical Risk Posed By Spitting/Biting Assault

Traditionally, the rationale for the use of spit hoods has been to protect potice officers from the
risk of contracting blood borne viruses from a spitting or biting-assault, in’particular given that:

“...the spitting of infected body fluids such as saliva_erblood at anpther person might result
in the transmission of serious diseases, especially.should the’saliva enter the target’s mouth,
eyes or nose. This is referred to medically @s,mucocutaneotis exposure and these diseases
include Hepatitis A and B, TB and HIV.’3°

There are two main cases most commonly referenced in highlighting this risk. They are the
1977 death of a British police officer who died after contracting meningitis after being spat on
at a football match, as well as the.2016 death of a Ukrainian police officer who died after
becoming infected with tuberculosis duringthe arrest of an infected subject.*° In the Australian
context, the risk presented)by blaod-borne diseases such as Hepatitis B, Hepatitis C and
HIV/AIDS has-been the main driver of the use of spit hoods. Recently, both in Australia and
overseas the Covid-19 ‘pandemic has seen police forces in the United Kingdom increasingly
adopting.spit hoods as.a“means of protecting their staff from Covid-19. Indeed, while
universally accepted-as-a use of force option, some police forces have been characterising spit
hoods as'PPE..*!

The Australia New Zealand Policing Advisory Agency ANZPAA has issued a guideline
entitled Police and Blood Borne Virus, the purpose of which is to provide guidance in relation

39 p. Joyce and W. Laverick, Spit guards, ethical policing and the need for an evidence-based approach, Safer
Communities Volume 13 No. 3 2018

40 C. De Camargo, The Weaponising of Covid 19: Contamination Protection and the use of spithoods in UK
policing, Police Journal: Theory Practice and Principles Volume 95 issue 4.

41 “Management and Use of Anti-Spit Guards” An Garda Siochana Policy Document dated 02/04/2020.
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to protecting police from the threat of blood borne viruses. It analyses the risk posed to police
officers, from blood and spittle in a range of scenarios. The results are detailed below:

Exposure Hepatitis B | Hepatitis C HIV
Blood and saliva to intact skin and skin-to-skin Zero Zero Zero
contact

Saliva in bites that break the skin Very Low Zero Zero
Blood contact with broken skin, mouth or eyes, | Moderate Low Low
e.g.

e Punch from bleeding person to body
causing break in skin.

e Large blood splash, e.g. bleeding artery.

¢ Blood contact to mouth from giving mouth-
to-mouth resuscitation if no protective
equipment used.

Table 3 Risks of Contracting Diseases from Blood Borne Viruses.

This assessment is supported by AFP medical serviCes.” The AFP’s' Chief Medical Officer
(CMO) advises the risk of a blood borne infectionfrom a.spitting ‘or,biting incident was non-
existent to extremely low and that the use of Spit hoods could not be justified on medical
grounds.  Prophylaxis, vaccination, and~appropriate {PPE were the more effective
countermeasures. The CMO noted that AFP officers were required to be vaccinated against a
range of diseases including Hepatitis' B~ The academic literature viewed by the Review
supports this analysis. %2

Recently, Covid-19 has:been cited by alnumber of overseas police forces as the main reason
they have adopted spit.hoods\Indeed, some forces have characterised the spit hood as PPE.
While there is ng doubt-Covid-19-has presented new hazards to police officers, the Review has
been unable.'to’ locate/ any material that suggests that spit hoods are effective as a
countermeasure against, Covid-19. Amnesty International’s policing expert has claimed that
the very)act effitting-the hood to a non-compliant subject could increase the risk of Covid-19
transmission-due.to.the close contact required.** The makers of the type of spit hood utilised
by the-Garda Siochana and the Police Service of Northern Island (PSNI) have reportedly
advised their.spit hood is not guaranteed to provide protection against Covid-19.* While the

42K, Kennedy, J. Payne-James, G. Payne James and P. Green, The use of spit guards (also known as spit
hoods) by police services in England, Wales and Northern Ireland: to prevent transmission of infection or
another form of restraint?, The Journal of Forensic and Legal Medicine 66 2019.

43 Amnesty International UK Press Release “UK: Police spit hoods may increase risk of Covid -19 spread and
should not be used to police pandemic.” 24 June 2020

4 P, Corrigan, The case against the use of spit hoods in response to Covid_19, Amnesty International/Blogs, 5
November 2020.
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model of spit hood used by the PSNI differs from that used by the AFP it does emphasise the
fact that it cannot be assumed a spit hood is effective in these circumstances.

In the Northern Territory Police review of spit hoods, the statement was made that, aside from
the diseases traditionally cited when considering the need for spit hoods, other ... new viruses,
such as Ebola virus and bird flu, are also a concern ... ”.* The CMO discounts this threat,
noting that Ebola has never been found in Australia.

In summary, the medical rationale for the use of spit hoods focuses on two main-issues:

o The risk of the transmission of blood borne diseases including Hepatitis:B and-C'as well
as HIV AIDS.

o The risk of transmission of Covid-19.

The Review accepts that the risk of the former is non-existent to-very low, and there is no
evidence that the use of the spit hood is effective against the latter.

In addition to considerations of the physical risk-paosed hy’spitting and biting assaults, there is
the potential for this type of assault to affect-a,police officer’s mental health, particularly in
light of the perceived threat.*® This is.especially.the case-where there is uncertainty about
whether the assailant involved in the.assault was carrying a transmissible disease, the length of
time and uncertainty in respect<oftesting; the uncertainty relating to the effectiveness of
prophylactic treatments, and the-impact on familys-members.*’ This risk has been raised by the
AFPA, and an example, outlined below, was cited in a 2020 United Kingdom study into police
and staff safety.

“...involving two_West Midlands officers, who were spat on during arrest. In the aftermath,
one officer had-a'false positive diagnosis for hepatitis, and his wife and young baby also needed
to be tested.) The«other .officer was unable to visit his brother, who was undergoing

chemotherapy, forsix weeks."*

It is possible that'this risk is overstated, noting the paucity of data about the prevalence of biting
andspitting attacks available generally,*® and from the AFP specifically; as well as the ACTP’s

45 NTFES Review of the use of Spit Hoods Appendix C: Medical Considerations — Exposure to Body Fluids

46 p, Joyce and W. Laverick, Spit guards, ethical policing and the need for an evidence-based approach, Safer
Communities Volume 13 No. 3, 2018

47K. Kennedy, J. Payne-James, G. Payne James and P. Green, The use of spit guards (also known as spit
hoods) by police services in England, Wales and Northern Ireland: to prevent transmission of infection or
another form of restraint?, The Journal of Forensic and Legal Medicine 66 2019.

Pp. 147 -154

48 National Police Chiefs Council and College of Policing, Officer and Staff Safety Review, 2020, P. 69.

4 K. Kennedy et. al. p. 149
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belief that these types of incidents are under reported. It does, however, present a risk that
needs to be treated. It has been suggested that this risk may best be treated by providing police
officers with a better understanding of the real risks of disease transmission from spitting and
biting incidents.

As previously identified, some states have moved to address this issue by providing regimes
for mandatory testing of persons who assault police officers by spitting and/or biting, as well
as legislation designed to deter this type of assault through heavier penalties. While. it should
be noted the effectiveness of mandatory testing has been called into question“due.to the
uncertainty of some of the results, it does appear it may have some benefit in'terms of the police
officers’ mental health.>

Work Health and Safety L egislation

WHS legislation is often cited as a justification for the adoption of spithoods-by police services.
In a 2014 case, the MPS were held liable because they had not provided a spit hood to an officer
who was injured in a spitting assault.>> The provisions-of-the Commonwealth Work Health
and Safety Act 2011 and the ACT Work Health-and Safety Act'2011 are complementary. They
both specifically include police officers, Under.this legislation, the AFP and, ACTP have a
positive duty to provide a safe workplacelfor their staff:. This requires that the AFP:

o eliminate risks to health and safety, <o far as is reasonably practicable;
o if it is not reasonably practicable to'eliminate risks to health and safety, to minimise those
risks so far as is reasonably practicable °?

Reasonably practical.is defined as;
“...reasonably-practicable, in relation to a duty to ensure health and safety, means that which
is, or was at a particular time, reasonably able to be done in relation to ensuring health and
safety, taking into'account and weighing up all relevant matters including:
(a)-the-likeliheod ofthe*hazard or the risk concerned occurring; and
(b)the degree of‘harm that might result from the hazard or the risk; and
(c) what'theqerson concerned knows, or ought reasonably to know, about:
() ~the hazard or the risk; and
(if) ways of eliminating or minimising the risk; and
(d) the availability and suitability of ways to eliminate or minimise the risk; and

50 p. Joyce and W. Laverick, Spit guards, ethical policing and the need for an evidence-based approach, Safer
Communities Volume 13 No. 3 2018

51 Ibid

52 Commonwealth Work Health and Safety Act 2011.
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(e) after assessing the extent of the risk and the available ways of eliminating or minimising
the risk, cost associated with available ways of eliminating or minimising the risk, including
whether the cost is grossly disproportionate to the risk.”>>AFP WHS advise that consideration
of whether the failure to provide spit hoods to AFP staff to protect themselves against a spitting
or biting assault would constitute a breach of this legislation would depend on the extent of the
risk that a biting or spitting assault presents. If the risk is considered low, particularly in light
of other treatments, then it would fall outside the parameters of what is considered reasonably
practical.

AFP Work Health and Safety have indicated that, if a decision is made to’suspend‘the use of
spit hoods, it may be appropriate to conduct a whole of AFP risk assessment.in-relation to
spitting and biting assaults to identify the most appropriate risk treatments-in‘respect of both
the physical and mental aspects of this risk. If this approach, which the:Review supports, is
adopted, the medical and psychological risks should be informed by AFP Medical Services to
ensure the outcomes align with best practice.

Risks Associated With the Use of Spit Hoods

A study conducted in 2020, which specifically studied the physiological effects of wearing the
Safariland TranZport Safety Hood concluded. that ... ‘in healthy adult subjects there were no
clinically significant differences in respiratory oricirculatory parameters while wearing the
Safariland Tranzport Hood spit, mask™;.>* and that there were “no cardiac or ventilatory

changes found in healthy subjects wearing.mask at rest.”

An additional study found,that the tested spit socks “... offer nearly zero resistance to
breathing. The-highest.resistance.spit sock was still 100 times better than the best N95 mask
for airflow/during inhalation<Our results do not support the occasional hypothesis that spit
socks might contribute to an-arrest-related death.” *°

Opponents.of the use of spit hoods question the methodology used in these studies, pointing
out that it dogs not reflect the likely real world use of spit hoods.>’

53 Commonwealth Work Health and Safety Act 2011

54 0. Marigold, E. Castillo, C. Sloane, J. Brennan, C. Coyne, S. Swift, G. Vike, Further study on the physiological
effects of an alternative spit mask, Journal of Forensic and Legal Medicine Vol 72 May 2020.

55 Ibid

56 M. Kroll, M. Brave, S. Hall, R. Kroll, H. Williams, Pneumatic Impedance of Spit Socks and N95 Masks: The
Applicability to Death Investigation, https://pubmed.ncbi.nlm.nih.gov/34417373/

57 ACT HRC Response to the Australian Federal Police Review of the Use of Spit Hoods, 2 February 2023.
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Spit hoods are implicated in a number of deaths in Australia and New Zealand which are
currently the subject of coronial processes. These include matters in Queensland, New Zealand
and South Australia. The New Zealand matter was also the subject of an investigation by the
Independent Police Conduct Authority which found, among other things, that the spit hood
used on the deceased in this case was incorrectly positioned, and that the deceased was left in
a cell with the spit hood in place.®® The pathologists’ findings as outlined in the report
identified that “... possible suffocation by the spit hood’ as a contributing factor in the death.*
The use of spit hoods has also been reported as potential factors in a number of other deaths
overseas.®® In at least one of those cases deficiencies in police training and{gevernance in
respect of spit hoods was highlighted as an issue.5!

As previously noted, the packaging of the spit hood states that improper use-Can cause injury
or death and outlines a number of circumstances where<its use<is- contra-indicated.
Additionally, all jurisdictions surveyed that use the spit hood;. mandate‘that it should not be
used if the person being restrained has been subjected to"OC ‘spay or-other chemical irritants.

In addition to the physical risk associated with the.use of.spit-hoods;.many organisations argue
that they can cause psychological damage.®? (The“issue of spitthoods was on the agenda of the
Standing Council of Attorney Generals when it-met in December 2022. In a report on the
outcomes of that meeting they noted.

“Non-Government Organisations. (NGOs).continue to express concerns about the ongoing
use in some cases of spit hoods-on.both.adults and children in detention. While spit hoods
are used to protect palice, corrections and other workers from acquiring a communicable

disease or otherwise being harmed-by being spat on or bitten by a detainee, the use of spit

hoods cancause significantharm and distress to the wearer. %

58 Report of the Independent Police Conduct Authority Death of Alo Ngata following his arrest in Auckland,” P.
15.

%9 Ibid P. 17.

50 A, Watkins, What are ‘Spit Hoods’ and Why Do Police Use Them, The New York Times, 3 September 2020.

61 Novia Scotia Police Review Board File 16-0121, https://www.novascotia.ca/opcc/publications/decisions-
Public - Jeanette Rogers — May 16 2022.pdf

62 ACT HRC Response to the Australian Federal Police Review of the Use of Spit Hoods, 2 February 2023.

63 Media release Standing Council of Attorneys-General communiqué, https://ministers.ag.gov.au/media-
centre/standing-council-attorneys-general-communique-09-12-2022, 9 December 2022.
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Stakeholder Consultation

ACTP

Deputy Chief Police Officer ACTP was spoken to in the course of the Review and ACTP also
submitted some responses to questions from the Review in writing, along with some other
material. ACTP have advised it supports the continued availability of the spit hood as a use of
force option for its officers based on medical grounds. It also believes the provision of spit
hoods 1s in line with its responsibilities under the Work Health and Safety Act 2011 The
DCPO noted, however, that given how rarely the spit hoods are used, that-discontinuing their
use would have no effect on its operations. In respect of training in the use of spit hoods it
relies on the Provisions of CO3. In addition, it states that “new starters™ at'the’Watch House
receive a power point presentation on spit hoods, and all Watch House"Staff receive clinical
medical training on the handling of persons in custody who.are.ill, yulnerable or at risk.

ACTP also points out that instructions on the use of'spithoods are provided on the packaging
of the spit hoods. In support of its position with regard-to the medical risk presented by
spitting/biting assaults, ACTP forwarded anemail from Dr-Jane Van Diemen, Acting Unit
Director, Clinical Forensic Medical Serviee (CFMS) dated 7 October 2022. This email
references an article from The Journal of Forensic.and I'egal Medicine entitled “7%e use of spit
guards (also known as spit hoods) by policeservices in England, Wales and Northern Ireland:
to prevent transmission of infeetion or<another-form of restraint?” This article has been

referenced elsewhere in this Review, “In the email, Dr Van Diemen states that:

“Essentially, from.a niedical perspective (and since the Covid-19 pandemic) the risks from
saliva exposure..at work, including bites are not negligible. The risk of contracting
HIV/hepatitis'B/hepatitis C.are very low, but the risk of contracting a respiratory illness or one
transmitted by respiratory droplets is very real. Whether spit hoods or spit guards are the right
method of reducing thisrisk is not clear from the evidence, however if their use was to continue
then the ‘development of robust guidelines, processes and documentation should be

considered. %

In the event that spit hoods are withdrawn from use, the CPO would be likely to make a
submission to the ACT Government requesting that they implement legislative provisions

similar to those in place in other jurisdictions and referenced elsewhere in this Review.

64 Email from Dr Jane Van Diemen MBBS BEng (Hons) MForensicMed FFCFM (RCPA) to 522
dated 7 October 2022.
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Australian Federal Police Association

In accordance with the terms of reference for the Review, the Australian Federal Police
Association (AFPA) has been consulted. The AFPA position is that no police officer should
be assaulted at work, and that spitting or biting, especially where there is blood involved,
represents a serious assault. Accordingly, it strongly supports the continued use of spit hoods
as a preventative measure against communicable diseases, particularly in the Watch House
environment.

It also notes that this type of assault can cause mental health issues-for Officers; and their
families, due to the apprehension of contracting a disease, and the.uncertainty caused by
lengthy wait times for the results of medical tests. Examples given of the-mental trauma that
can be caused by this type of assault, included one where a.female officer discontinued IVF
treatment after being spat on due to concerns about the (possible\ transmission of a
communicable disease. On the basis of feedback frem members, the;AEPA understands that,
in common with other reportable workplace incidents, there-is widespread under-reporting of
this type of incident.

The AFPA believes that, in the event that spit\hoods are withdrawn as a use of force option,
legislation should be enacted mandating the-cempulsory testing of individuals who spit or bite
police, for communicable diseases. This{egislation would mirror that which other jurisdictions
adopted prior to withdrawing the use.of the hoods. It also supports heavier penalties for this
type of assault, particularly given the continued threat of Covid-19. In particular it believes
Section 26 of the.Crime Act(190Q should be amended to include an aggravated assault of
frontline community service provider (FCSP). The offence would be considered aggravated
“If the person, after testing, has a transmittable disease, or is known to carry a transmittable
disease, ‘ar weaponises the act of spitting by telling a frontline community service provider that
theyhave a ‘transmittable disease (doesn’t matter if they do or don’t have a transmittable
disease) does spit.on a FCSP, then it’s an aggravated offence.”® The AFPA has provided a
suggested amendment which is attached as Annex D.

Other issues raised included the need to explore alternatives to spit hoods including face shields
as a PPE option.

85 Email Alex Caruana to SATF Re: AFPA Information Spit hood Review, February 2023.
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ACT Human Rights Commission

It is the position of the ACT Human Rights Commission (ACT HRC) that ACTP meets the
definition of a Public Authority under the ACT Human Rights Act and is thus subject to its
jurisdiction. Part Section 5A 40 (1) (e) of the Act specifically refers to “a police officer, when
exercising a function under Territory Law.” The ACT HRC believes that the use of spit hoods
could, in some circumstances, constitute a breach of the ACT Human Rights “Act 2004.
Specifically, it could contravene Section 10 which provides protection from tarture and-Cruel
and degrading treatment. Accordingly, it is opposed to the use of such devices, particularly
with regard to children.

The ACT HRC also questioned the proportionality of the use of the devices-given the prevailing
medical opinion that biting and spitting presented a very low.risk of the transmission of a blood
borne disease. They noted safety concerns with the use of spit hoods\ given that they are
implicated in a number of deaths both in Australia and/overseas."Part 3B Section 28(1) of the
Human Rights Act states that “human rights may.be subject only to reasonable limits set by
laws that can be demonstrably justified in @-{ree and democratic society.” Section 28(2)
outlines the factors to be considered in determining whether/a limitation on human rights is
reasonable. These include:

(a) The nature of the right affected;

(b) The importance of the.purpose.of thislimitation;

(c) The relationship.between-thelimitation and its purpose;

(d) Any less restrictive means reasonably available to achieve the purpose the limitation
seeks to achieve.

The ACT HRC is‘also apposed to mandatory testing of the perpetrators of spitting and biting

assaults’on the ‘grounds:

° That'given‘the low risk of transmission of blood borne viruses there does not appear to
be-any/public health necessity.

o Under Section 10(2) of the Human Rights Act there is a general right not to be subjected

to medical treatment (including testing) without consent.%®
Instead, it suggested the possibility of legislating free and expedited testing for police officers

who were subjected to this type of assault.

56 Australian Federal Police Review of the Use of Spit Hoods, ACT HRC submission, 2 February 2023, P. 6
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The ACT HRC also noted that the use of spit hoods is the subject of discussions by the Standing
Council of Attorney Generals, and that a private members’ bill is being prepared for
presentation to the ACT Legislative Assembly that seeks to legislate against the use of spit
hoods.

In concluding its written submission, the ACT HRC recommended “that the AFP immediately
cease using spit hoods on vulnerable cohorts and implement a plan for the provision and use

of spit hoods in general operational settings.” ®’

A copy of the ACT HRC submission is attached as Annex E.
Australian Human Rights Commission

It is the position of the Australian Human Rights Commission\(AHRC)-the use of a spit hood
is clearly a method of restraint which is degrading. At considers+the use-of spit hoods is
inherently dehumanising and poses significant risks-0f injury-or.even,death. It further asserts
the use of spit hoods is inconsistent with Australia’s reSponsibilities under Article 2 of the
United Nations (UN) Convention against tortare;-Citing the concluding observations of the UN
Committee against Torture on the sixth periodic report of Australia:

“The State party should also take all'necessary measures to end the use of spit hoods in all
circumstance across all jurisdictions ... %8

The AHRC also submit that it is generally accepted that circumstances spit hoods are designed
to protect against, present little risk of-actual disease transmission and that, if used incorrectly
or inappropriately, the spit.nood.can cause death or serious injury. In their written submission,
the AHRC Cited a number_of references to support both these contentions. Based on these
factors, as well asshuman rights considerations, it considers that the use of spit hoods is not a
proportionate.response t0 the risk they are treating.

AHRC recommends that the AFP immediately cease using spit hoods. It further recommends
that if the AFP does not cease using them the AFP should ensure their use is kept to a minimum
and they are removed from service as quickly as possible.

Noting the potential psychological risk to officers the AHRC recommends that police be
educated in the scientific evidence about the risk of transmission of communicable diseases

57 Australian Federal Police Review of the Use of Spit Hoods, ACT HRC submission, 2 February 2023, P 7.
58 United Nations Committee on Torture (5 December2022) Concluding observations on the sixth periodic
report of Australia.
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through their work and that police be provided with immediate testing and support in the event
of injury from a spitting or biting assault.®® A copy of the AHRC written submission is attached
as Annex F.

Conclusions and Recommendations

The Review has been requested to consider “... current frameworks, policy and governance
relating to the use of spit hoods by ACT Policing” as well as “... the implications of using or
ceasing to use Spit Hoods for the public and AFP members including the-necessity for
legislative change and implications for work health and safety. ”

While the use of spit hoods by the AFP appears to be confined to ACTP and particularly the
Watch House, under AFP governance they are an authorised use of force-option,for any AFP
member. Spit hoods are not a controlled item under AFR.governance but'are treated as a
disposable item. As a result, there do not appear to be“records of t0 whom they are issued.
Likewise, there is no training or qualification requirement relating to-issue, carriage, or use.

The rationale for the use of spit hoods is that they prevent the.transmission of communicable
diseases via spittle or blood from biting, or'spitting assaults.-Material sighted by the Review
has indicated that this risk is non-existent to.very low"in respect of blood borne viruses, and
that it can be adequately managed through-other. measures such as vaccination and personal
protective equipment.

While many police forces have adopted spit hoods in response to Covid-19, there is no
evidence, which the\Review  is aware of, that spit hoods prevent Covid-19. There is
commentary, however,.that they.may actually increase the risk of transmission given that close
contact is necessary to fit thechood. The Review considers that there is insufficient evidence
to justify.the use of spitshoods on medical grounds alone.

While spithoods.have been characterised by some as a form of PPE, under Commissioner’s
Order 3 they.are-arestraint and their use is a use of force involving all the normal considerations
and responsibilities of the AFP’s use of force model. Noting the risks involved in utilising spit
hoods, the AFP’s governance and training in respect of this device requires urgent review.

While arguments persist about the dangers associated with the use of spit hoods, it is clear that
if they are used inappropriately or incorrectly they may contribute to injury or death. In this

9 The Australian Federal Police’s review on its use of spit hoods, submission by the Australian Human Rights
Commission, 17 February2023.
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circumstance, it is incumbent on the AFP to ensure the governance in respect of spit hoods is
appropriate and staff are properly supervised and trained. The Review has identified flaws in
both the AFP’s governance regarding spit hoods and the training. These issues, combined with
the dangers inherent in the use of spit hoods, are such that, regardless of any other
considerations, the AFP should immediately cease the use of spit hoods until they are
addressed. Any such cessation should be supported by an assessment of what other PPE
options are available as well as enhancements to the AFP’s Operational Safety training package
to ensure members are properly informed about the risks of this type of assault, and.are given
tactics to defend against it. It should be noted that some of those tactics, which“haveeen
adopted by other police services, can also attract controversy. However, police officers:should
be permitted to protect themselves against this type of assault.”® Legislation, which-recognises
the aggravated nature off this type of assault, particularly where the threat of-disease has been
weaponised, should also be pursued. This legislation should also .consider.the potential
deterrent effect of heavier penalties.

Noting that, the main risk of spiting or biting assaults is t0 mé¢mbers’-mental health rather than
disease, the AFP should pursue legislation similar to that)in-other-states which mandates the
compulsory testing for communicable diseaseS-ofthe perpetrators of such assaults. The current
consideration of spit hoods by the Standing Council of Australian Attorney Generals’* may
provide a vehicle for moving this issue/forward:" While noting the objections of the ACT
Human Rights Commission to eompulsory “testing, ) Section 28 of the Human Rights Act
recognises that limitations ontuman.rights may-be justified in some cases. An appropriate
approvals process should ensure any mandatory testing regime is not abused.

While the AFP has_responsibilities under the relevant WHS Legislation, given the minimal
medical risk, it-is_likely that the.provision of spit hoods would fall outside of the definition of
what is reasonably.practical.In any event, and regardless of whether a decision is made to
suspend“or’ cease\the use“of spit hoods, it would be advisable that a whole of AFP risk
assessment_of biting-and spitting assaults is conducted. The assessment of the medical and
psychological risks)to inform this risk assessment should be conducted by AFP Medical
services'to ensure they are based on the best available evidence.

70.C. Schelle, Slap or redirection strike? Lawyer, police chief disagree on PSO’s slap of boy,
https://www.theage.com.au/national/victoria/police-chief-defends-pso-for-striking-11-year-old-boy-who-
spat-at-her-20230209-p5c¢j51.html

"Media release Standing Council of Attorneys-General communiqué, https://ministers.ag.gov.au/media-
centre/standing-council-attorneys-general-communique-09-12-2022, 9 December 2022.
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The Review is required to “make recommendations to inform AFP decision making in respect
of continued use of Spit Hoods including consideration of work health and safety implications
for the use or non-use for members of the public and police officers.”

It is recommended that:
1.  The AFP consider discontinuing the use of spit hoods due to the limited evidence
that biting or spitting assaults pose a medical risk to the victim.

2. Regardless of its consideration of permanently discontinuing the use, of the spit
hoods, the AFP institute an immediate pause on their use while its record.Keeping,
governance, and training in respect spit hoods is reviewed.

3. The AFP work with the Commonwealth and ACT governmentsto-pursugéilegislation
authorising the mandatory testing for communicable disease ‘of the perpetrators of
spitting or biting assaults.

4.  ACTP should work with the ACT government te pursue.legislative change in line
with that suggested by the AFPA in relation to Section 26A of the Crimes Act 1900.

5. The AFP conduct a whole of organisation.risk-assessment in relation to spitting and
biting assaults with the assessment-of.the medical and psychological risks associated
with those type of assaults being.conducted by AFP Medical Services.



LEX 1561 Folio 32 g

OFFICIAL: Sensitive 3

o

" AUSTRALIAN FEOERAL POLICE

Review of the use of Spit Hoods y the AFP

Terms of Reference

Situation

The use of spit hoods in the AFP is governed by Commissioner’s Order 3 (CO3) on the Use of Force.
The specific requirements for deploying spit hoods are set out in section 13 of CO3. The overall
principles of CO3, in particular the policy underpinning CO3 set out in section 5.4, applyto their use.

There is mounting political and public pressure for the AFP to review/reform its palicy on this matter
and align with other jurisdictions who have either banned the device, or have regulated the use for
adults in custody only.

Purpose of the review

Due to recent palicy changes within other jurisdictions who stilluse spit hoods (NT-and QLD), and
ongoing community concern regarding the device, particularly.on young people, a request has been
made by the Commissioner to the Operational Safety Committee (OSC) to commission a review on
the AFP’s use of spit hoods.

The review will consider current frameworks, policy’and governance relating to the use of spit hoods
by ACT Policing. The review will also considerany legislative reform and the work, health and safety
implications for the use, and non-use, of spit’hoeds for members of the public and police officers.

The review will assist in determining whether, based.on.the information available, the use of spit
hoods is necessary.

Scope of the Review

A paper-based review.is to be’conducted with the following terms of reference:

1. Current ACT legislative framework governing the use of spit hoods;

2. Current AFP-palicy and governance for the use of spit hoods, including relating to those
under the.age of 18 years;

3.._The WHS implication for the use of, and non-use of, spit hoods, both for members of
the publicand police officers;

4. < The reasanableness and proportionality of the use of spit hoods generally; and

5.  Whetherthe AFP should prosecute legislative reform as seen in other jurisdictions, such
as mandatory infectious disease testing of those whom spit or bite emergency service
workers.

The majority of this review could be undertaken as a paper-based review with only a limited number
of interviews/consultations, including the AFPA.

The AFP has written to state and territory Deputy Commissioners seeking their respective

jurisdictions experiences in the use of spit hoods, their policies and governance and legislative
reform in this area. Their responses will be available to assist with the conduct of the review.

AFP | Spit hood review | TERMS OF REFERENCE

OFFICIAL: Sensitive
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Methodology

The methodology to be adopted includes:

e Review and analysis of all extant material including previous reviews, doctrine, governance,
strategic guidance, resourcing, and operational protocols, noting that the AFP will be sourcing
material from other Law Enforcement Agencies and State Police Services to inform the review.

e [nterviews as required with relevant internal and external stakeholders, noting the-Terms of
Reference indicate that the requirement for interviews will be limited. Consultation will be
conducted with the AFP to identify relevant stakeholders where interviews are-required but
will at a minimum include the AFPA.

The intention is to conduct the bulk of the review remotely from Adelaide with interviews conducted
via telephone or video conference.

Deliverable and timeframe

Deliverable will be a final written report outlining findings and recommendations. End date for the
review is 31 January 2023. Delivery will be dependent on-the-availability-of persons selected for
interview, and the provision of required material by the'AFP in-a timely fashion.

Reviewers
The review was initiated by Assistant Commissioner‘Specialist Protective Command, as Chair of the
Operational Safety Committee and completed by SATF Final endorsement

of the review will be conducted by the-Executive Leadership Committee once received and cleared by
AC SPC through the Operational Safety.Committee (QSC).

Expected Outcomes
The review is intended to_achieve the following:

To make recommendations to inform.AFP decision making in respect of continued use of Spit Hoods
including consideration of'work health and safety implications for the use or non-use for members of
the public'and police-officers.

s 47F

Assistant Commissioner Scott Lee
Specialist Protective Command

/? December 2022

AFP | Spit hood review | TERMS OF REFERENCE
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Peter Crozier
Alex Caruana
Lorraine Finlay
Helen Watchirs
Karen Toohey
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Alison Money
s22(1)(a)(ii)

Peter Murphy
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List of persons interviewed

Assistant Commissioner - OSC Chair

Deputy Chief Police Officer

AFPA President

Commissioner Australian Human rights Commisson
Commissioner ACT Human rights Commisson
ACT Human rights Commisson

ACT Human rights Commisson

ACT Human rights Commisson

Chief Medical Officer

Acting Manager Shield Strategy and Capability.
Australian Human Rights Commisson

Acting Commander - Specialist Operations
Tactical Commander - Specialist.Operations
Learning and Development Command\.='OST
Acting Coordinator Injury Prevention
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REVIEW OF THE USE OF SPIT HOODS BY THE AFP - SUMMARY OF
RECOMMENDATIONS

It is recommended that:

1.  The AFP consider discontinuing the use of spit hoods due to the limited evidence that

biting or spitting assaults pose a medical risk to the victim.

2. Regardless of its consideration of permanently discontinuing the use of the spit‘hoods,
the AFP institute an immediate pause on their use while its record keeping, governance,

and training in respect spit hoods is reviewed.

3.  The AFP work with the Commonwealth and ACT governments\to)pursuedegislation
authorising the mandatory testing for communicable\/disease/of the perpetrators of

spitting or biting assaults.

4.  ACTP should work with the ACT government to pursue’ legislative change in line with
that suggested by the AFPA in relation(to-Section 26A of the Crimes Act 1900.

5. The AFP conduct a whole of organisationrisk-assessment in relation to spitting and biting

assaults with the assessment-of the medical and psychological risks associated with those

type of assaults being cenducted by AFP Medical Services.

OFFICIAL
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ANNEX D

AFPA Proposal to Amend Section 26A of the Crimes Act 1900
CURRENT OFFENCE
CRIMES ACT 1900 - SECT 26A
Assault of frontline community service provider
(1) A person commits an offence if—

(a) the person assaults another person; and

(b) the other person is a frontline community service provider; and

(c) the person knows, or is reckless about whether, the other person is a frontline community seryice previder;.and

(d) the Assault is committed—

(i)  when the frontline community service provider is exercising a function given tosthe personi as a frontline community service
provider; or

(ii) as a consequence of, or in retaliation for, action taken by the person.in exercising a function.as a/frontline community service
provider; or

(iii)  because the person is a frontline community service provider.

Maximum penalty: imprisonment for 2 years.

NEW OFFENCE

Aggravated Assault of frontline community service prov'der
(1) A person commits an offence,if—
(a) the person assault”another personjand
(b) the other persoiris a frontlin€eommunity§ervice provider; and

(c) the person knows, ‘erisjreckless about whether, the other person is a frontline community service provider; and

(d)” theAssaultiseemmitted-—

(i) ‘when the frontline Community service provider is exercising a function given to the person as a frontline community service
proyider; or

(ii)  as‘ eonsequence of, or in retaliation for, action taken by the person in exercising a function as a frontline community service
provider; or

(iif), because the person is a frontline community service provider.

(iv) the person undergoes a medical screening test and returns a positive test to a transmittable disease
(v) the person is known to carry a transmittable disease
(iv) the person weaponises the act of spitting on a frontline community service provider

Maximum penalty: imprisonment for 4 years.

OFFICIAL
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Mr Scott Lee APM

Assistant Commissioner

Chair, Operational Safety Committee
Australian Federal Police

Via s22(1)(a)(ii)

Cc: SATF

2 February 2023

Dear Assistant Commissioner Lee
Australian Federal Police Review of the Use of Spit Hoods

1. Thank you for meeting with the ACT Human Rights Commissionion 25 January 2023 in
relation to the Australian Federal Police (AFP) internal review of the deployment, use and
alternatives to use of spit hoods by AFP.officers;;including ACT Policing members.

2. We understand that the Operationa) Safety Committee, which you chair, has been tasked
with undertaking a review of;

a) The current policy framework governing the deployment and use of spit hoods,
including on young people under 18 years of age

b) the work,health and’safety duties on AFP staff and the risks of transmission of
blood\borne viruses (BBV) or other illness as a result of offenders biting and spitting

c) /the-reasonablenéss and proportionality of spit hoods as a restraint mechanism and
as a work;, health’and safety mechanism

d),«anyalternatives to the use of spit hoods that could be pursued through practice or
law reform to meet the operational and safety needs of AFP officers

3. "We understand that the review is paper-based but will feature interviews with agencies
with a relevant interest and consider the experience of other state and national police
services. We welcome the consultation with the Commission to date, including the
opportunity to provide input about our concerns with the continuing use of spit hoods by
the AFP, particularly in ACT watch houses and on minors, and the application of the ACT
human rights framework to AFP officers exercising public authority functions under ACT
laws.
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Human rights and governance framework

4. The Human Rights Act 2004 (HR Act) sets out obligations on public authorities in the ACT to
act and make decisions consistently with human rights.!

5. A police officer when exercising a function under a Territory law is expressly stated under s
40(1)(e) to be a public authority subject to these obligations.?

6. The HR Act guarantees a number of relevant human rights that apply when‘a‘person.is
deprived of their liberty, including the right to life (s 8 HR Act), the right.to protection from
cruel, inhuman or degrading treatment or punishment (s 10 HR Act),<and the tight to
humane treatment when deprived of liberty (s 19 HR Act). It also.guarantees-the right to
the enjoyment of just and favourable conditions of work (s 27 HR'Act).

7. We understand that spit hoods are “approved restraints” under the €C03,3 which are
deployed and used to protect police officers from assaults.occasioned.bypeople in their
custody who may bite or spit during arrest or while-deprived ofliberty-This use is
particularly to protect against the risk of transmission of.illnesses, Including BBVs.

8. We understand that their use is considered-a use of force, and therefore governed under
the Commissioner’s Order on Operational-Safety(CO3). We note that the C03 (version
dated November 2017 — we understand this,may have.been updated) embeds principles of
reasonableness, proportionality, and‘use of lethal.force (being force likely to result in death
or serious injury) as a last resort#

9. The CO3 states at paragraph,5.5 that: ‘...the principles of negotiation and conflict de-
escalation are always,emphasised-as alternatives to the use of physical force as the safety
of AFP employees and, membefrs of.the'public is of paramount importance’.

10. Under the CO3,.use of force is‘classified as either ‘reasonable’ or ‘excessive’, with
reasonableforce being theiminimum force necessary and reasonable in the circumstances
of a particular incident. Excessive force, in comparison, is force beyond that which is
reasonably necessarylin the circumstances of the particular incident. This includes any
force'when.none.is needed, more force than is needed, or any force or level of force
continuing after the necessity for it has ended.®

11. Factors required to be considered by police before using spit hoods include the mental
health-history and incidents of self-harm of the person in custody; the parity/disparity in
physical attributes of the appointee and person in custody, and whether the person
threatens to expel a bodily fluid or has already done s0.8 Significantly 13.3 does not require

15 40B Human Rights Act 2004.

25 40(1)(e) Human Rights Act 2004.

3 AFP, Commissioners Orders on Operational Safety (Co3) 29 November 2017, Commissioner's Order on Operational
Safety (CO3) (afp.gov.au) p 25, [13.1].

4 AFP, Commissioners Orders on Operational Safety (Co3) 29 November 2017, Commissioner's Order on Operational
Safety (CO3) (afp.gov.au) p 6-7.

5 Australian National Audit Office, Management of the Use of Force Regime, (Auditor-General Report No 30 of 2015-
16, 5 May 2016) [1.5].

& AFP, Commissioners Orders on Operational Safety (Co3) 29 November 2017, Commissioner's Order on Operational
Safety (CO3) (afp.gov.au) p 25, [13.3].
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explicit consideration of the number of responding officers and the disparity of force that
may result where many officers are physically restraining a person in custody — which may
often be a factor correlated with deaths in custody.

12. We note that in Estimates hearings on this issue, the Minister for Police and Emergency
Services provided an answer indicating that ACT Policing is unable to confirm if spit hoods
were used in any of the 26 incidents where police officers reported contact with biological
factors of human origin between May 2020 and 30 June 2022.7

13. Without readily available disaggregated data on the use of spit hoods by-age, situation,
background of offender etc, oversight of whether use is in fact reasonable, proportionate
and justified and least restrictive is difficult to achieve. In this regard, we.consider the
capture and regular publication of data relevant to community palicing-(including the
rollout of new technologies, legislative powers and operatiohal strategies) provides an
important safeguard against arbitrary or disproportionate-impacts on vulnérable cohorts.

Risks associated with use of spit-hoods

14. The Commission considers that that the use of spit hoods is inherently dehumanising and
may constitute cruel, inhuman and degrading treatment when Used to punish or coerce, or
in combination with other restraints and-use of force. Thiswiew is informed by domestic
and international human rights jurisprudencéand commentary.

15. As with any use of force or resttaint, spit hoods-may be used in a range of ways and
contexts that fall within a spectrum« The reasonableness, necessity and proportionality will
depend on all the circumstances-of the use as noted in para 13.1 of C03. The impacts of use
also vary, but have beén held«in'some.circumstances to cause suffering, humiliation and
distress, and have been linked to de€aths in custody, as outlined below.

16. The European“Court of Human'Rights has found that hooding (a term generally understood
as placing-a‘covering over a.person’s face to completely obscure vision) can “cause, if not
actual pbodily injury;/at léast intense physical and mental suffering to the persons subjected
to it”.®

17 Fhe Australian Human Rights Commission (AHRC) has noted that the European Committee
for the.Prevention of Torture has “recommended that there be an absolute ban on the use
of'means likely to obstruct the airways (nose and/or mouth) partially or wholly. This
includes restraint methods reported on by CPT including ‘gagging the mouth and/or nose
withadhesive tape, putting a cushion or padded glove on the face, pushing the face against
the back of the seat in front, etc’”. It considers that the use of spit hoods could fall into that
same category.’

7 Answer to Question Taken on Notice, 2022-23 Budget Estimates (QON 262) QON-Answer-CMTEDD-Spit-hoods-use-
Braddock.pdf (act.gov.au).

8 ECHR, Case of EI-Masri v. The Former Yugoslav Republic of Macedonia, (Application no. 39630/09), Strasbourg, 13
December 2012, [209].

9 Australian Human Rights Commission, Use of force in immigration detention [2019] AusHRC 130 (1 May 2019)
available at 2019 aushrc 130.pdf, p 70, [245] citing European Committee for the Prevention of Torture and Inhuman
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18. The AHRC concluded that “beyond the risk that masking or hooding may present to
detainees, it is clearly a method of restraint that is degrading. Unless it can be
demonstrated as necessary in the circumstances and proportionate to particular risks
faced, it is likely that the use of face masks or spit hoods on people in custody will be
contrary to the right to be treated with humanity and with respect for the inherent dignity
of the human person”.10

19. In Australia, the Northern Territory Supreme has Court held “that it is self-evident that
wearing a spit hood and shackles would be a humiliating and distressing experience*
especially for young people” (LO v Northern Territory (2017) 317 FLR 324:at[391]

20. While the devices used and the manner of application by the AFP‘may differ from those in
other parts of the world, we consider there is potential for serious*harm.anytime a
person’s face is enclosed and obscured. This potential is elevated whenvused-on vulnerable
cohorts including children and young people, those with«co=morbidities ortrauma
backgrounds, mental illness and Aboriginal and Torres Strait Islanders. The Royal
Commission into Disability notes that “people with'cognitive and/or psychosocial disability
are significantly overrepresented amongst the group who are charged with or accused of
criminal offences” and “are at a heightened risk of vielence, abuse, neglect and
exploitation in criminal justice settings".1!

21. Spit hoods may pose a risk of suffocation when.used:in'‘combination with other forms of
restraint or on people in custody with health-vulnerabilities or experiencing acute mental
health distress.

22. The application of a spit‘hood was identified as a potential factor in the death in custody of
Aboriginal man Wayne.Fella Merrison:in South Australia (noting that the coronial findings
have not yet been finally delivered).}>Their use is implicated as a circumstance likely to be
relevant to the torenial inquest into the death of Ms Tafaifa in Queensland Corrective
Services’ caré.2 Thisinquest_is tentatively listed for hearing in early February 2023.14

23. Use of spit‘hoods has been involved in many similar deaths in police custody in the USA
where they aré'more widely distributed and readily deployed.*>

245 Whileitds difficult'to definitively attribute specific contributions to cause of death in
custody where multiple stressors are usually present and cumulative, temporal
correlations.are sufficient to justify scepticism about their safety. Studies on spit hoods
that haveobserved no physiological changes in test subjects have been carried out in

or Degrading Treatment or Punishment, Deportation of foreign nationals by air, extract from the 13* General Report
of the CPT, published in 2003, available at https://rm.coe.int/16806cd172 [36].

10 Australian Human Rights Commission, Use of force in immigration detention [2019] AusHRC 130 (1 May 2019)
available at 2019 aushrc 130.pdf, p 70, [246]

11 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Issues paper- Criminal
justice system Issues paper (royalcommission.gov.au) (January 2020) p 1.

12 The Guardian, Wayne Fella Morrison inquest hears spit hood could have left Indigenous man struggling to breathe,
9 June 2021.

13 Inquest into the death of Selesa TAFAIFA, 2021/5437, 20 June 2022, p 2, [4].

¥ Inquest into the death of Selesa TAFAIFA, 2021/5437, 20 June 2022, p 8.

15 New York Times, ‘What Are ‘Spit Hoods,” and Why Do the Police Use Them? - The New York Times (nytimes.com) 8
September 2020; Oakland Reporter, Justified by myth, spit hoods can kill, 12 August 2019.
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artificial test conditions (healthy subject at rest, no exertion, no mental stressors), and
therefore have little relevance to situations in which the AFP are likely to use spit hoods.®

Work, health and safety

25.

26.

27.

28.

29.

30

31.

The Commission recognises and takes seriously the human rights of police, first
responders, frontline workers and other public officials to a safe workplace, consistent with
their right to just and favourable conditions of work (s 27B HR Act). We consider ) however,
that there are alternative methods of engagement or staff personal protective’equipment
(PPE) available to the AFP that can effectively minimise health risks to staff-whilealso
protecting that individuals under their control are treated with dignity; respect and
consistently with duties of care.

As with any risk mitigation, measures to minimise risk must-be proportionate to the actual,
evidence base establishing the objective level of risk. Although thereis a.scarcity of
research to reliably determine the risk of illness being transmitted or eontracted, studies
have suggested that there is a low to negligible risk’of, transmission through spitting, and a
low risk through biting.

A study of more than 10,000 use of force applications by US law enforcement agencies
showed that spitting occurred in 3.6% of-cases.Female.and younger subjects and those
using drugs and/or alcohol were mare likelyto spit at officers. Spitting was more likely to
occur in incidents of longer durationy When-officers used less force relative to subject
resistance, when subjects were displayinglintent,to assault or engaged in self-harm, and
when subjects were hobbled with leg restraints:*’

This suggests that shofter interactions with police, or reduced combinations of restraints
may lessen the risks-of people in custoedy spitting on officers.

The study also'found that'in the'US, the actual risk of injury to an officer from spitting has
been historically difficult to.assess. Although a broad range of pathogens can be found in
saliva, including life<thréatening ones like tuberculosis, HIV, and viral hepatitis, no formal
studies have been done to assess transmission rates from spitting. But notably, there have
been ho clear doecumented cases of disease transmission through this route.!8

A study performing an international case review of potential infections from spitting and
bites in medical journals showed that the risk of acquiring HCV (Hepatitis C) through
spittingissnegligible and is very low for HBV (Hepatitis B). The risk is also low for acquiring
HBV.and HCV through biting, especially if no blood is apparent in the saliva.'®

Similarly, a 2018 study of risk of HIV transmission through spitting and biting concluded:

16 Marigold, Oliver, et al. "Further study on the physiological effects of an alternative spit mask." Journal of Forensic
and Legal Medicine 72 (2020) p 3, [4.1]

7 Strote, J., Warner, J., M Scales, R., & J Hickman, M. (2021). Prevalence and correlates of spitting on police officers:
New risks in the COVID era. Forensic science international, 322, 110747.

18 |bid.

19 Pintilie H, Brook G. Commentary: A review of risk of hepatitis B and C transmission through biting or spitting. (2018)
25 J Viral Hepat. 1423-1428. https://doi.org/10.1111/jvh.12976
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“There is no risk of transmitting HIV through spitting, and the risk through biting is
negligible. Post-exposure prophylaxis is not indicated after a bite in all but
exceptional circumstances. Policies to protect emergency workers should be
developed with this evidence in mind”.?®

32. This study did not consider needlestick injuries and need for post-exposure prophylaxis.
33. A study on the use of spit hoods in the United Kingdom noted that:

“Consideration must be afforded to the possibility that the use of spit (guards
represents a form of mechanical restraint rather than a means to'\prevent
transmission of infection, especially given the paucity of information available from
police services in respect of officers who have contracted infectious disease‘as a
result of spiting and/or bites”.?*

34. We acknowledge that other forms of available PPE may not be suitable forevery
operational use, but when considered with the very lowto negligible risk of transmission
from spitting, we suggest that there will be situationsywhere PPE is sufficient to negate any
risk to officers to an acceptable level. We note that PPE is used by staff in other custodial
situations in the ACT including corrections anddforensic.mentalhealth facilities.

Other alternatives

35. At our meeting, it was mentioned'that' the AustralianiFederal Police Association had
advocated policy proposals thatwouldseek to-require people in custody who spit or bite
police or other emergency servicestoundergo-mandatory blood testing.

36. We are aware that other states including Western Australia, South Australia, the Northern
Territory and New South Wales havé’some form of mandatory testing requirements.

37. Based on the available evidenée’about the risk of transmission of BBVs through spitting,
there does.not appear, in our view to be any public health necessity for mandatory testing.
Under s-10(2) of'the' HRAct, there is a general right not to be subject to medical treatment
(including testing) without consent. Deliberate assaults are already treated as serious
offences,discouraging such conduct, and the evidence demonstrates little to no risk of
transmission through spitting. As discussed, we understand that the open weave of
materials used 'n spit hoods means that they are not a protection against transmission of
COVID.

38. In 2016, the Australasian HIV and AIDS Conference — a group consisting of Australia’s most
eminent HIV experts unanimously adopted a resolution condemning laws requiring
mandatory testing, which did not reflect scientific evidence and contributed to further
stigma and discrimination against people.??

20 cresswell, F., Ellis, J., Hartley, J., Sabin, C., Orkin, C. and Churchill, D. A systematic review of risk of HIV transmission
through biting or spitting: implications for policy (2018) 19: HIV Med, 532-540, https://doi.org/10.1111/hiv.12625

21 Kieran M. Kennedy, J. Jason Payne-James, Grace J. Payne-James, Peter Green,

The use of spit guards (also known as spit hoods) by police services in England, Wales and Northern Ireland: to prevent
transmission of infection or another form of restraint? (2019) 66 Journal of Forensic and Legal Medicine,147.

22 Croakey, Mandatory testing for people who spit on police “founded on fear, not evidence”, 23 November 2016.
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39. The Commission considers that a preferable alternative would be to commit resources to
expedite free and rapid BBV testing for police officers who are exposed and are concerned
they may have contracted a disease. This may address concerns that police officers are
having to wait extended periods for a test result, (noting the technical requirements of the
test to allow antibodies to developed to allow detection means that no test will be
immediate). It is not clear how a legislative mandatory testing system that would
necessarily require a series of approvals and oversights would be any quicker than an
individual police officer directly accessing a dedicated assessment service.

Conclusions

40. States have a positive duty to take legislative and other measures'to.address risks of
torture and cruel, inhuman or degrading treatment or punishment‘(referred to in UN
Human Rights Committee, General Comment No. 20: Article 7.(Prohibition of torture, or
other cruel, inhuman or degrading treatment or punishment) at [8] and [11]).

41. Under the Optional Protocol to the Convention Against Torture, the Commonwealth
Ombudsman has a monitoring role over ACT Policing watchhouses and is required as part
of the National Preventative Mechanism to réview the steps taken to lessen the risk of
deployment of restraints where that could-give rise to inhumane conditions of detention.

42. For these reasons and noting the evidence suggesting that risk of transmission of illness
through spitting and biting is very low'to negligible, we consider that use of spit hoods is
not demonstrably justified, or.awreasonable limit.on the rights of people in custody to
humane treatment and should.not be‘usedby.the AFP. Such calls are echoed by the
Australian Human Rights.Commission in its.submission to the UN Committee Against
Torture.®

43, We consider that'the AFP is'required to take positive steps to reduce the use of spit hoods.
We recommend the AFP-immediately cease the use of spit hoods on vulnerable cohorts
and implement a plan‘for the'phasing out of provision and use of spit hoods in general
operational settings.

We welcome ‘an ongoing«conversation and consultation about this important matter.

Yours'sincerely

SATF (). S 47F
Dr Helen Watchirs OAM Karen Toohey
President and Human Discrimination, Health
Rights Commissioner Services, and Disability

and Community Services
Commissioner

3 Australian Human Rights Commission, Submission to the Committee Against Torture, (October 2022) available at:
submission to the committee against torture 2022 0.pdf, p 19 [83].
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1 Introduction

1. This submission is made by the Australian Human Rights Commission
(Commission). The Commission is an ‘A status’ national human rights
institution, operating in conformity with the Paris Principles.’ This
submission is based on work that has been undertaken by the Commission
in accordance with our mandate and functions.

2. The Commission is a federal body that has oversight over federal-issues
However, it is important to note that the Federal Governmentthas'a
significant leadership role and specific responsibilities with réspect to
ensuring human rights standards are met nationally. Therefore’many of the
concerns raised in relation to states and territories aredlso.pertinent to the
Federal Government and its duties.

1.1  Priority areas

3. The matters addressed in this submission are-all.of importance to Australia’s
compliance with the Convention Against Torture,and Other Cruel, Inhuman
or Degrading Treatment or Punishmient (CAT).Z However, the Commission
wishes to draw the Committee’s.attention to four areas of critical
importance:

e The length of time that'peopleare held in immigration detention,
discussed.in section'4.2 of this submission.

e The need to énsure compliance with obligations under the Optional
Protocol tothe Convention against Torture and Other Cruel,
Inhtiman,or Degrading Treatment or Punishment (OPCAT)? by the
20 January 2023 extended deadline, discussed in section 3.

o “ Non-fulfilment of the principle of non-refoulement, discussed in
section 4.1.

o Cruel treatment of children and young people in youth justice
centres, discussed in section 5.2.

4. The Commission recommends that the Committee request an update from
the Australian Government on progress in the three priority areas in 12
months’ time.
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2 Legal and institutional framework

Relevant provisions of the CAT: Article 2(1)

2.1 Legislative and institutional rights protections

5. The Commission welcomes the ratification of OPCAT by Australia in
December 2017. Australia’s progress with respect to OPCAT implementation
is addressed below.

6. Australia has legislated to criminalise torture in the Criminal Codée’Act 1995
(Cth),* which includes reference to the CAT and the definition-of torture.>
Despite this, Australia lacks a comprehensive legislative framework
implementing its human rights obligations at the fedetal-level\There are
limited avenues to seek review of government decisions or.to obtain redress
for human rights violations.

2.2 National Human Rights Institution

7. The Commission has a statutory powerto promote and protect human rights
under the Australian Human Rights. Commission Act 1986 (Cth) Act (AHRC Act).
Human rights are defined as the internationalinstruments scheduled to or
declared under the AHRC Act:-The-Commission’s legislation does not include
the CAT within the definition” of ‘human rights'.

8. The International Covenant on-€ivil and Political Rights (ICCPR),® and the
Convention on the-Rights ‘ofithe Chifd (CRC),” are included in the definition of
human rights.under the’/AHRC)Act. The Commission can therefore
investigate allegations of torture, cruel, inhuman and degrading treatment
through the ICCPR and the CRC. If the Commission considers the ‘act or
practice’ to be a breach of a human right, it reports to the Attorney-General.
However, there is.no recourse to courts for individuals making complaints to
the Commission-under these instruments.®

9. The definition of human rights in the AHRC Act is narrower than the range of
rightsithat guide the Joint Parliamentary Committee on Human Rights. The
Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) defines human rights as
the seven instruments to which Australia is a party, including the CAT.

10. The Commission needs the necessary tools and resources to protect and
promote human rights in line with the Paris Principles. In 2022, the
Commission’s re-accreditation as an A-status institution was deferred by the
Global Alliance of National Human Rights Institutions’ Subcommittee on
Accreditation, and will be reconsidered in October 2023.
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11. While the deferral was primarily due to concerns about the appointment
process for Commissioners,® the Subcommittee also raised concerns that
the AHRC Act does not include explicit reference to the CAT or the
International Covenant on Social, Economic and Cultural Rights." It similarly
noted that the Commission has faced funding challenges, and emphasised
that ‘to function effectively, an NHRI must be provided with an appropriate
level of funding in order to guarantee its ability to freely determine its
priorities and activities'."

12. The Commission has itself recommended that the AHRC Act be amended to
ensure full compliance with the Paris Principles, including toe.incorporate a
definition of human rights in the AHRC Act that references all of Australia’s
international human rights obligations, and to:

e Specify that all Commissioner appointments.can only. be made
following a clear, transparent, merit<based and participatory
selection and appointment process. The-Commission welcomes
the introduction of a Bill drafted tathis effect, which is currently
under consideration by Parliaméant.

e Include a reference totheRaris Principles in the objects clause
of the legislation(acknowledging that the Commission is
intended to be'aParis\Principles compliant National Human
Rights Institution.

e Specifythat albCommission functions may be exercised
independently of-government authorisation.

13. The Commission‘has alsexrecommended that the Australian Government
periodically conducta.re-baselining review of the Commission to ensure that
it hasadequate resourcing to conduct its statutory functions.'

Recommendation1: The Australian Government amend the AHRC Act to
ensure that the Commission is guided by a comprehensive definition of
human rights,/including through CAT being a scheduled instrument.

Recommendation 2: The Australian Government take steps to ensure that
the Commission is fully compliant with the Paris Principles, including
through amending the AHRC Act, and ensuring adequate resourcing of the
Commission’s functions.
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2.3 Role of the Parliamentary Joint Committee on Human
Rights

14. The Parliamentary Joint Committee on Human Rights (PJCHR) analyses bills
and legislative instruments before the federal Parliament for compliance
with human rights.' The definition of human rights is the seven
international instruments to which Australia is a party, including the CAT.™

15. The PJCHR considers legislative instruments and raises concerns when they
believe that proposed legislation places an unjustifiable limitation‘on-human
rights. However, legislators are under no obligation to amend bills to reflect
these concerns. The Commission notes that the findings of thePJCHR are
often not taken into account by legislators when they are deliberating on
proposed legislation.'® As a comparison, the views of the Parliamentary Joint
Committee on Intelligence and Security are more regularly-considered in
relation to legislation on national security issues:/

16. The Commission is also concerned about the variable quality of ‘Statements
of Compatibility with Human Rights’ that aceompany bills ‘ntroduced to
Parliament. While sometimes they are thorough; other-times they do not
adequately identify how breaches of human,rights in the legislation could be
considered legitimate or proportiohate;'®The Commission notes that the
quality of Statements of Compatibility and associated legislation could be
improved by ensuring there is regular education and training support for
public servants on human-rights."?

Recommendation 3:.Government train public servants to ensure that
Statements of Compatibility are.of a consistently high standard; and
ensure the proper consideration of PJCHR views by Parliamentarians in the
enactment oflegislation.

3 _ Implementation of OPCAT

3.1 | OPCAT progress to date

17. Austratia signed OPCAT in 2009 and ratified it in 2017, although the
obligation to establish National Preventive Mechanisms (NPMs) was
postponed for three years by way of a declaration under Article 24. The
Committee subsequently accepted Australia’s further request for an
extension of this obligation, with the new date for full compliance being 20
January 2023.%°

18. The Australian Government has elected to adopt a multiple-body
monitoring system with the Commonwealth, States and Territories asked to
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19.

20.

21.

22.

23.

designate their own NPMs within their relevant jurisdictions. The Office of
the Commonwealth Ombudsman has been nominated by the Australian
Government as the NPM Coordinator, being tasked with coordinating the
Australian NPM Network.?'

At the time of writing, only four jurisdictions, in addition to the Australian
Government, have nominated their NPMs. Others have proposed but not
yet established their NPMs. New South Wales, Queensland, and Victoria
have yet to designate their NPMs.

Funding has emerged as a significant issue delaying the establishment of
the Australian NPM Network.?? In July 2021 the Australian'Government
pledged ‘funding over two years from 2021-22 to supportstates.and
territories’,>> however ‘jurisdictions are responsiblefor funding their own
oversight and detention arrangements on an ongoeing basis’.?*

The Commission is of the view that establishing and_maintaining oversight
mechanisms to perform the role of NPMs.in‘eachjurisdietion in Australia
requires modest changes to existing legislation, reseurcing and oversight
mechanisms. The longstanding delaysin implementing OPCAT are
concerning to the Commission.

The Commission recommends that'all national, state and territory
governments in Australiafinalisethe process of designating oversight
mechanisms as the NPM fortheir respective jurisdictions, including any
changes necessary to broaden their mandates and meet the requirements
of OPCAT. They also need to-provide sufficient resources to enable NPMs to
meet their responsibilities_Resourcing should be provided in a way that
enables NPM bodies to.fulfil OPCAT's core functions; respects the functional,
structuraland\personal independence of NPM bodies; and ensures effective
liaison with,sand.involvement of, civil society representatives and people
with lived experience of detention in the OPCAT inspection process.?

The Commission considers that progress has been too slow to date and that
immediate action is needed to fast-track implementation to ensure that
Australia complies with the 20 January 2023 extended deadline.

24. The Commission is currently drafting a ‘Road Map to OPCAT compliance’ for

the purpose of assisting the Commonwealth, State and Territory
Governments with a clear pathway to meeting the 20 January 2023 extended
deadline; assisting the UN SPT in its upcoming mission to Australia?® and to
assist with the Committee’s request for Australia to develop an Action Plan
for the establishment of the NPMs.?’
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3.2

25.

26.

27.

3.3

28.

29,

Scope of places of detention

The Australian Government has opted for a ‘progressive realisation’ of
OPCAT, whereby NPMs will prioritise activities in ‘primary’ places of
detention, as opposed to all places where people may be deprived of their
liberties. ‘Primary places of detention’ is defined by the Australian
Government as including adult prisons, juvenile detention facilities, police
lock-up or police station cells, closed facilities or units where people may be
involuntarily detained by law for mental health assessment or treatment,
closed forensic disability facilities or units where people may be involuntarily
detained by law for care, immigration detention centres and military
detention centres.?®

Article 4 of OPCAT imposes obligations on Australia to-alfow NRPMs to visit
any place under its jurisdiction and control where persons are; or-may be,
deprived of their liberty. The UN Subcommittee en:Prevention.of Torture
(SPT) considers that the preventive nature of ORCAT requires a broad
interpretation of Article 4 to maximise the preventiveimpact.of the work of
NPMs in places of detention.?

The Commission considers that Australia-should«adopt an inclusive
approach, consistent with Articles’tand 4 of OPCAT, that includes both
‘orimary’ and ‘secondary’ placées of detention within the ambit of the
functions of all NPMs. This'will uphold OPCAT's aim to strengthen
protections for all persons/deprived of their liberty.

Steps towards achieving best practice

The Commission supports.the introduction of dedicated primary legislation
that gives full effect to the key provisions of OPCAT. Legislation should
provide,powers-of unfettered access to all places of detention by NPMs;
provide a clear foundation for visits; ensure access to facilities and
information; and‘secure the continued, long-term, and effective operation of
OPCAT.3°

The Commission considers all OPCAT reporting should adopt a human
rights.framework, which requires, at a base level, consideration of whether
NPM activities and outcomes have resulted in better protection of human
rights in places of detention. The Commission therefore recommends that
NPMs report on the extent to which governments and relevant authorities
are protecting detainee human rights; whether law, policy and procedures
reflect best practice standards; and whether recommendations made by the
NPMs are being implemented.>'
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30. The Commission recommends attention be given to ensuring Article 18 is
complied with in the staffing of NPMs. Specific efforts, including special
measures, should be made to employ First Nations staff and people with a
lived experience of disability.3?

31. The Commission considers it necessary for all NPMs to have technical
expertise about child development, children'’s rights, trauma and how
detention can affect children - particularly when visiting institutions-where
children and young people are detained.

32. The Commission emphasises the importance of ongoing involvement in the
OPCAT process of civil society organisations, academic and.other experts
and people with lived experience of detention.3* Both.domesticiand
international commentators, including the UN SPT.and UN.Committee on
the Rights of Persons with Disabilities, have recommended strong and
formal relationships be established between the NPM@nd civil society.

33. Funding has emerged as a significant issue.delaying the-establishment of
the Australian NPM Network.3¢ In July-2021 the Austratian Government
pledged ‘funding over two years from2021-22 te‘support states and
territories’,>” however ‘jurisdictions-areresponsible for funding their own
oversight and detention arrangements on an ongoing basis’.®

34. The Commission is of the view that establishing and maintaining oversight
mechanisms to perform’'the‘role offNPMs in each jurisdiction in Australia
requires modest changes to existing legislation, resourcing and oversight
mechanisms. The.longstanding‘delays in implementing OPCAT are
concerningto.the Commission.

35. The Commission' recommends that all national, state and territory
governments in Australia finalise the process of designating oversight
mechanisms as.the NPM for their respective jurisdictions, including any
changes-necessary to broaden their mandates and meet the requirements
of  OPCAT. They also need to provide sufficient resources to enable NPMs to
meet their responsibilities. Resourcing should be provided in a way that
enables NPM bodies to fulfil OPCAT's core functions; respects the functional,
structural and personal independence of NPM bodies; and ensures effective
liaison with, and involvement of, civil society representatives and people
with lived experience of detention in the OPCAT inspection process.??

36. The Commission considers that progress has been too slow to date and that
immediate action is needed to fast-track implementation to ensure that
Australia complies with the 20 January 2023 extended deadline.
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Recommendation 4: Governments ensure full OPCAT compliance no later
than the 20 January 2023 extended deadline by designating NPMs, and
ensuring the mandates and resourcing of NPMs is sufficient to allow them
to effectively fulfil their OPCAT functions.

Recommendation 5: Governments adopt an inclusive approach to the
interpretation of ‘places of detention’, ensuring that both ‘primary’ and
‘secondary’ places of detention are included within the scope of all NPMs.

Recommendation 6: Governments give particular attention to ensuring
NPMs are designed and operate in a way that reflects the particular needs,
and is inclusive of, vulnerable cohorts who are disproportionately
represented in places of detention, including (but not limited.to) First
Nations people, children and young people, and people-with disability.

4 Immigration detention and asylum seekers

4.1 Non-refoulement

37. The Commission notes the continuation of Operation Sovereign Borders, a
military-led border security operation which'aims to counter people
smuggling, including through-preventingthe entry to Australia of boats
carrying asylum seekers. As part of Operation Sovereign Borders, boats have
been intercepted and returned to their.point of departure ‘where it is safe to
do so'. To date in 2022-there.have bheen 183 people who have been returned
to Sri Lanka after being detected.and intercepted attempting to reach
Australia on maritime people smuggling ventures.*°

38. The Commissiondremains.concerned that the screening process conducted
as part of Operfation Sovereign Borders activities does not constitute a fair
or thorough assessment of protection claims. The screening process creates
a-risk'that asylum.seekers who have legitimate needs for protection may be
returned'to sitbations where they could be in danger of being tortured or
subjected to,other forms of cruel, inhuman or degrading treatment.

39:The«Commission is also concerned about possible refoulement, arbitrary,
prolonged and/or indefinite detention and separation from family resulting
from decisions to cancel visas of non-citizens under sections 501 and 116 of
the Migration Act 1958 (Cth) (Migration Act).*!

40. While the Minister has a personal power under s 159A of the Migration Act
to grant a visa if they consider it is in the public interest to do so, the
Commission considers this to be an insufficient safeguard against indefinite
detention for someone to whom Australia owes non-refoulement obligations,
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but whose visa application is refused or who has their visa cancelled on
character grounds.

41. The Minister's power under s 195A is discretionary. The Minister is not
under any duty to consider whether to exercise his or her power in s 195A to
grant a visa, even if he or she is requested to do so.%* A person therefore
cannot challenge the Minister’s decision not to exercise this power.

42. The Commission is also concerned that even if the Minister grants a
‘removal pending’ bridging visa under s 195A, such a visa is a temporary
solution which only permits the holder to remain in the Australian
community until he or she can safely be removed. This offers’the holder no
certainty about their future in cases where removal isnot-Currently
practicable.®®

4.2 Mandatory immigration detention

43. Immigration detention remains mandatory for all*anlawful non-citizens,**
which can result in prolonged and/orindefinite detention that may be
arbitrary and risks mental ill-health:?* The,averagelength of detention has
continued to increase reaching.736 days-in May-2022 - which is the highest
ever recorded.*® The length of timein‘immigration detention is far higher in
Australia than in comparable jurisdictions. For example, in the United
Kingdom in 2021, 76%of all detainees had been in immigration detention
for fewer than 7 days. In Canada;.the average length of detention was 24.1
days betweenduly and'September 2021.4

44. People towards'whom.Australia has non-refoulement obligations and people
who are-stateless are.at particular risk of prolonged detention, as they
cannot be readily returned to their country of origin. Under the Migration
Act, however -they must remain in immigration detention until they are
either granted-a visa or removed from Australia. Unless they can meet the
requirements for the grant of a Protection Visa (which include satisfying the
character test), or there is another country in which they can be resettled,
they face the prospect of prolonged and indefinite detention.

45. The detention of an unlawful non-citizen is not based on an individual
assessment of the need for detention. The Commission has long
recommended that the Migration Act be amended to ensure that closed
immigration detention is only used in circumstances where it is strictly
necessary to manage unacceptable risks to the community.*® A short period
of closed detention aimed at managing risks to the Australian community
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46.

4.3

47.

48.

49,

50«

may be justifiable under international law, provided that the risks cannot be
managed in a less restrictive way, and that detention is necessary,
reasonable and proportionate in the individual's circumstances.

The Commission has also long recommended that the Australian
Government introduce legislation to ensure that the necessity for continued
immigration detention is periodically assessed by a court or tribunal up to a
maximum time limit.*° Independent oversight of the necessity of closed
detention, and the introduction of an overall time limit on closed detention,
would help to reduce the likelihood of closed detention becomingso lengthy
as to breach human rights.

Offshore processing

The Commission notes that the Australian Government.has obligations
under the Refugee Convention to people who arrive inits territory seeking
asylum. Those obligations remain, even if Australia transfers.people to a
third country for their claims to be processed.

Whether Australia exercises ‘effective-Control”infelation to asylum seekers
and refugees subject to regional processing arrangements has been
considered in detail by two Parliamentary Committees and was considered
by the Commission in a report concerning a complaint against the
Commonwealth of Australia under the Australion Human Rights Commission
Act 1986 (Cth).*° Ineach instance, the evidence and degree of involvement
demonstrated that Australia could be viewed as exercising ‘effective control'.

The Commission.cansiders.that transferring asylum seekers to third
countries doesinot release Australia from its obligations under international
humanrightslaw.Australia must ensure adequate safeguards are in place in
those countries to ensure that the human rights of the people transferred
are upheld,

[he Coemmission welcomes the cessation the offshore processing
arrangements for asylum seekers on Papua New Guinea at the end of
2021.>" However, the Commission continues to hold serious concerns that
that those asylum seekers remaining in Papua New Guinea may be
subjected to arbitrary detention and inadequate living conditions. At the
time when offshore processing arrangements for asylum seekers on Papua
New Guinea ceased, there were 74 refugees remaining in Papua New
Guinea.>?
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51. Australia continues to support regional processing arrangements in Nauru.
As at 30 June 2022, there were 112 transitory persons in Nauru, with 83 of
these individuals being recognised as refugees.> The Commission continues
to hold serious concerns that third country processing arrangements could
see Australia in breach of its international human rights obligations,
including the potential for breach of Australia’s non-refoulement obligations.

52. The Commission also notes with concern that there is still no independent
monitoring body for third country processing arrangements. In relationto
cross-border detention arrangements, the UN SPT has advised-that the
‘sending State should ensure that such an agreement provides for, its
national preventive mechanism to have the legal and practical<apacity to
visit those detainees in accordance with the provisions‘of the.Optional
Protocol and the Subcommittee guidelines on natienal preventive
mechanisms’.>*

44 COVID-19 and immigration detention

53. The outbreak of the COVID-19 pandemic introduced new challenges for the
management of Australia’s immigration.detention facilities, and significant
risks to health and wellbeing;.especially of people detained in these facilities.

54. The use of controlled movement-policies increased because of COVID-19.
Movement out of accommaedation.compounds occurred for meals, medical
appointments, interviews,‘or viSits. This restricted people to their
compounds most of the'time, except in limited circumstances, with the
objective of\preventing a COVID-19 outbreak.

55. One of the measures.used to prevent the entry, and control the spread, of
COVID-19 into and within immigration detention facilities is to separate
some detainées from the general population by way of quarantine. The
buildings-used for quarantine inside immigration detention tend to be harsh
and prison like, with no or very limited access to outdoor areas.

56. While acknowledging that some restrictions may need to be imposed to
protect the health and safety of detainees and staff, the Commission
emphasises that measures that restrict individual's basic rights - such as
freedom of movement - must remain reasonable, necessary and
proportionate to addressing COVID-19 risks.

57. Further controls on the movement of people in detention results in a
significantly more restrictive environment. This also increases the
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importance of considering alternatives to closed detention wherever
possible.

58. Many international bodies emphasised that measures to reduce the

number of people detained were in many cases an essential precondition to
the effectiveness of other prevention and control measures.>® In relation to
immigration detention specifically, the UN SPT advised that the use of
immigration detention should be reviewed ‘with a view to reducing their
populations to the lowest possible level’.”®

59. The number of people released from closed immigration detention in

Australia was very small in comparison with other jurisdictions, suchas the
United Kingdom, Canada, and the United States.>’

60. In August 2020, the Australian Government announced thatpeople would

61.

be transferred to the North West Point Immigration Detention*Centre (NWP
IDC) on Christmas Island to ‘relieve capacity pressure acrossthe detention
network in Australia’.”®

While re-opening of the NWP IDC provided some. relief, the Commission
considers this was not an appropriate solutionto,addressing increasing
numbers and overcrowding. Fheremoteness\of Christmas Island
significantly restricts communication and.visits with family, friends, lawyers,
and other key supports. In-person‘visits.are difficult, if not impossible, due
to geographical and other barriers.\Fhe NWP IDC is not an appropriate
facility for immigration detention; particularly for people who are vulnerable
or have been detained for prolonged periods of time.>®

Recommendation 7: The Australian Government ensures that Its border
security operations, treatment of refugees and asylum seekers, and
offshore processing.arrangements comply with international human
rights obligations, including non-refoulement obligations.

Recommendation 8: The Migration Act be amended to ensure that closed
immigration detention is only used in circumstances where it is strictly
necessary to manage unacceptable risks to the community.

Recommendation 9: The Australian Government introduce legislation to
ensure that the necessity for continued immigration detention is
periodically assessed by a court or tribunal up to a maximum time limits.
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5

Criminal justice system

Relevant provisions of the CAT: Articles 2, 11 and 16.

5.1

First Nations Peoples

62. First Nations peoples continue to be significantly overrepresented in prisons

in Australia. Reasons for over-incarceration include both legal andpelicy
factors, and socio-economic factors such as cultural displacement, trauma
and grief, alcohol and other drug misuse, cognitive disabilities'and poor
health and living conditions.®° Institutional racism, and a ‘legacy of:
dispossession, marginalisation and exclusion have created conditions in
which Aboriginal and Torres Strait Islander peoples.experience serious and
multiple forms' of disadvantage and inequality.®'.In erder to reacha solution
to over-incarceration, it is necessary to attend to'the root causes of First
Nations inequality in a comprehensive manner, which involves addressing
factors both within, and beyond, the justice.system:

63. Although First Nations peoples make-up 3.2% of the total population,®? they

constitute 30% of the prison population.®®First Nations women are the
fastest growing prisoner population/<.and they are 19 times more likely than
non-Indigenous women todbe in prison.t*Almost half (49%) of the young
people in juvenile detention on an‘average day in 2020-21 were First
Nations children andwyoung peoplei®

64. Due to the overirepresentation-of First Nations peoples in the criminal

65.

justice system, First\Nations 'peoples are more likely to die in police or prison
custody compared to the-general (non-prison) population.®® In the years
since the landmark réport of the Royal Commission into Indigenous Deaths
in Custody«in 1991, which first highlighted the extent of this issue, there
have been a further 517 deaths in custody that have been identified as First
Nations peoples.®’” Many of these deaths were found in inquests to be
preventable

The‘Commission welcomes the Partnership Agreement in 2019 between the
Coalition Aboriginal and Torres Strait Islander Peak Organisations and all
Australian Governments (Partnership Agreement).®® Parties to the
Partnership Agreement have committed to reducing the rate of First Nations
adults held in incarceration by at least 15% by 2031 and reducing the rate of
First Nations children (10-17 years) in detention by at least 30% by 2031. The
Commission also welcomes funding provided by the Australian Government
to meet these justice targets,% and emphasises the importance of
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66.

67.

68.

69.

70.

consistent, sufficient resourcing to address criminal justice
overrepresentation.

The Commission similarly welcomes the establishment of some justice
reinvestment programs across Australia, and the Australian Government’s
commitment to provide $79 million in funding for justice reinvestment
initiatives.”® The Commission also notes the introduction of the Australia
New Zealand Police Advisory Agency's Anti-Racism and Cultural Diversity
Principles in 2018.”"

More action is needed to address this national crisis. There is a(weéalth of
knowledge and recommendations outlining steps to address over-
incarceration and deaths in custody that have not yet been implemented.
Most of the 339 recommendations of the 1991 Royal Commission remain
unimplemented or only partially implemented.”? Some of these
recommendations ‘have been repeated again and again.at various-points in
time in various reports’,”® including the Australian-Law Reform Commission’s
2018 Pathways to Justice Report - to which the Government has not
published a response.

The Commission is concerned aboutcertain laws; and the enforcement of
those laws by police, that disproportionately impact First Nations peoples.

The Pathways to Justice reportidentified that.First Nations incarceration is
often characterised by low)leveloffending. This includes, for example,
imprisonment for public drunkenness;which still occurs in Queensland.’
The Commission has also-previously raised concerns about paperless arrest
laws, which were:introduced by‘the Northern Territory government in 2014
through amendments’to the.Police Administration Act 1978 (NT).”> These laws
provide the\police with the power to detain a person and hold them in
custody.for up'to four, hours (or longer if the person is intoxicated) if they
suspect that the person has committed or is about to commit an
‘infringement notice offence’. Paperless arrest laws have a disproportionate
impact’on First)Nations peoples,’® and despite indications by the Northern
TerritoryGevernment that the laws would be repealed,’” they remain in
place.

Mandatory sentencing laws that set a mandatory minimum sentence for
particular offences,”® continue to exist in most Australian jurisdictions. Some
of these laws allow judges to make exceptions from the specified sentence,
while others are more restrictive in how that can be applied. These laws
undermine rule of law principles, including the separation of the
government and judiciary and the ability of judges to impose sentences that
are proportionate to the specific circumstances of the crime.”® These laws
have been found to disproportionately®® affect First Nations peoples. The
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71.

CERD Committee found that they have a ‘racially discriminatory impact on
the [First Nations] rate of incarceration’.?!

The Commission reiterates its concern that funding for National Aboriginal
and Torres Strait Islander Legal Services is insufficient to meet the legal
needs of First Nations communities.®? It emphasises the importance of self-
determined, culturally safe legal services as a means of protecting against
arbitrary arrest and cruel treatment in the criminal justice system, and
realising the right to a fair trial for First Nations people.

72. More must be done to work meaningfully with First Nations’commdunities to

implement substantial and ongoing solutions. The Commission has-called on
Australian governments to invest further in diversionary_programs for
adults, young people and children. Diversionary programs.should-be
designed to effectively address the causes of offending. They should be used
to divert people from further interaction with the criminal justice system in
circumstances where sentencing is unlikely to/be successful'in preventing
further offending. Resourcing should be available to communities to address
the key drivers of criminal behaviour’before‘offendingoccurs. Examples of
successful justice reinvestment programs can be seen around the country.®

73. Governments should also prioritisedprison-and detention-based

rehabilitative programs and invest.in creating pathways out of the criminal
justice system, such as-the’previsionof throughcare programs and post-
release accommodation.

74. There is evidence thatuinstitutional racism within the criminal justice system

contributes«to highrates af-imprisonment and deaths in custody. First
Nations peoples’experiénce unequal outcomes in key areas. For example,
the Australian\Law Reform Commission found that First Nations people are
less likely torreceive.community-based sentences than non-Indigenous
offenders,.andas a result, may be more likely to be imprisoned for the same
offence.®* Death inquests point to concerning instances of racism within the
criminalqustice system. The ongoing Northern Territory inquest into the
police,shooting death of Kumanjayi Walker has revealed racist attitudes
within the Northern Territory police force.®> When addressing the causes of
Aboriginal woman Ms Dhu's death in 2016, the Western Australia Coroner
found that while the individual officers were not consciously motivated by
racism, ‘it would be naive to deny the existence of societal patterns that lead
to assumptions being formed in relation to Aboriginal persons'.8

75. The Commission endorses the goal of the National Partnership Agreement -

as agreed to by all governments in Australia - to ‘identify and call out
institutional racism, discrimination and unconscious bias’ and to ‘undertake
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system-focused efforts to address disproportionate outcomes and
overrepresentation of First Nations peoples by addressing features of
systems that cultivate institutionalised racism’.®’ It urges governments to
ensure that all available steps are taken to achieve this goal, including
through a focus on preventative measures, and accountability processes.

76. The Commission is currently leading a project to progress a national anti-
racism framework. It is very concerned that initial scoping findings from the
project, to be released in late 2022, raise many of the matters set out.above
regarding First Nations peoples and the criminal justice system.

77. In submissions, government agencies, as well as First Nations'organisations,
experts, and individuals, recognised the overrepresentation of First Nations
peoples in Australia's criminal justice system, documented-the‘systemic
discrimination experienced by them in the legal system.and.flagged this as a
matter of urgent concern.

78. It was asserted that racism occurs at each stage of thelegal system, from
initial contact with law enforcement through-bailprocesses, conviction,
sentencing, and post prison release.

79. It is the Commission’s view that the.development of a national anti-racism
strategy will develop, a coordinated, shared vision to tackle racism, promote
racial equality, and ensure_access to rights:It will be a long-term, central
reference point to guide@ctions.en‘anti-racism across all sectors, including
in the criminal justice system.

Recommendation:10: Governments ensure the availability of
diversionary programs for Indigenous peoples, expand justice
reinvestment trials’and invest in pathways out of the criminal justice
system.

Recommendation 11: The Australian Government commit adequate,
ongoing funding for Indigenous legal assistance services.

Recommendation 12: Governments review the use and application of
mandatory sentencing laws, particularly where they disproportionately
impact Aboriginal and Torres Strait Islander peoples; and expand the
use of non-custodial measures.

Recommendation 13: Governments ensure that Aboriginal-led, culturally
appropriate, trauma-informed and gender responsive services and
programs are resourced and available throughout the criminal justice
system.
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Recommendation 14: Governments ensure that officials and staff in the
criminal justice and law enforcement systems at all levels receive
sufficient training to ensure the application of culturally appropriate,
trauma-informed and gender responsive approaches.

Recommendation 15: All Australian governments commit to the
development and implementation of a national anti-racism framework
to ensure targeted action to identify and address the scourge ofracism,
including systemic and institutional racism withing government
agencies including within the criminal justice system.

5.2 Youth justice system

80. The Commission continues to express concern about the\treatment of

81.

children in youth detention centres. Despite legislation,in Tost'states and
territories prohibiting the use of isolation and\imiting the use“of force to

certain circumstances, allegations of mistreatment of children and young
people in youth detention have arisenin.severaljurisdictions over recent
years.%8

Reporting in 2017, the Royal Commission and’Board of Inquiry into the
Protection and Detention of Children-in the-Northern Territory (Northern
Territory Royal Commission) foundthat'children and young people detained
in the Northern Territery youth.justice'system were frequently subjected to
verbal abuse and racist remarks;.deliberately denied access to basic human
needs, including'water.and food;restrained in ways that were potentially
dangerous; and-subjected.to-isolation excessively and punitively.®®

82. Key recommendations of the Royal Commission remain unimplemented.

The-Northern.Territory Government pledged to close and replace the Don
DaleYouth Detention Centre in 2018, in line with recommendations to
better protect the safety and rights of children in the facility.”° However, the
centre remains open. There were 54 incidents of self-harm between July
2021 and -December 2021 inside Don Dale, ‘a more than 500% increase from
the corresponding period in 2020, when there were eight instances of self-
harm reported’.®’

83. Spit hoods are still used on children in police custody in some jurisdictions,

including in the Northern Territory and Western Australia.® The Commission
welcomes the recent commitment by Queensland police to desist using spit
hoods in police watch houses.®® In 2021, South Australia became the first
state or territory in Australia to ban spit hoods in all contexts by law.* The
use of spit hoods should be similarly banned Australia-wide.
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84. Solitary confinement and lockdowns continue to be used in youth justice

85.

86.

87.

88.

centres. In the Western Australian Banksia Hill detention centre, extensive
‘rolling’ lockdowns in early 2022 led to one teenage boy being locked in his
cell on more than 25 separate occasions for up to 20 hours a day. The
Western Australia Supreme Court ruled that this breached the Young
Offenders Act 1994 (WA).* The Court found that the repeated use of
lockdowns was primarily caused by ‘chronic staff shortages’.”® The Western
Australia Inspector for Custodial Services had previously formed a view that
conditions in Banksia Hill were potentially ‘cruel, inhuman and degrading’
and operated like ‘an adult prison’.%’

In July 2022, the Tasmanian Ashley Youth Detention Centre instituted a two-
week lockdown, where detainees were locked in their roomsand only let
out on a rotational 40-minute basis. This was also attributed tostaffing
shortages.®® Currently, Tasmania's Commission of lnquiry into-Government
Responses into Child Sexual Abuse in Institutional-Settings)is alse inquiring
into sexual abuse at the Ashley Youth Detention Centre.”®

The evidence indicates that children entering youth detention have
significant pre-existing vulnerabilities; including neurological disabilities,
trauma and mental health issues.'®.In'detention‘they are not receiving the
specialist therapies and treatmentthey,need. These pre-existing issues are
exacerbated by the experience of inCarceration, which leads to behaviours
such as suicide attempts.and-self-harm,/The Commission is concerned about
the failure to provide treatment for pre=existing conditions; the failure to
ensure detention does-notfurther traumatize children; and the failure to
provide qualified ‘acute mental-health treatment for suicidality and self-harm
to ensure safety andpromoterecovery.

The Commission urges.the Australian Government to raise the minimum
age of-criminal respansibility to at least 14 years, in line with international
standards.'%In August 2020, the ACT became the first jurisdiction in
Australia'to support raising the age of criminal responsibility from ten to 14
years.dn a November 2021 meeting, state Attorneys-General supported the
development of a proposal to increase the minimum age of criminal
responsibility from ten to 12 years.'2 However this has not been enacted in
any,of the state jurisdictions.

Article 37(b) of Convention on the Rights of the Child states that children
should only be deprived of liberty as a last resort and for the shortest
appropriate period of time. However, diversion is underutilised for a variety
of reasons, including limits to who can access the programs, insufficient
staffing allocated to diversion, and lack of sufficient appropriately funded
and culturally appropriate programs.'® The Northern Territory Royal
Commission found that First Nations children and young people are less
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likely to be diverted than non-Indigenous children and young people. '
Additionally, children and young people may be denied bail and held in
remand due to a lack of permanent accommodation, or because they are in
out of home care.'®

89. The Commission remains concerned about children held in adult prisons.
Each state and territory has legislation that allows children to be detained in
adult facilities under certain circumstances.'® As recently as July 2022,
Western Australia transferred a group of 20 predominately First Nations
children to a maximum security prison, where they were separated from
adult prisoners.’” In Queensland, children are detained in police
watchhouses for days at a time, despite a 2019 commitment by the
Queensland Government to end this practice.’® The Commission has
consistently advocated for Australia to withdraw its.reservation to
article 37(c) of the Convention on the Rights of the Child regarding the
obligation to separate children from adults in-prison.'®

90. Human rights concerns have been raised'in relation tothe policing of
children and young people. For example, the.Commission is concerned that
the NSW police have repeatedly strip-searched children - more than 100
children were among those searched between,July 2020 and May 2022."°

Recommendation 16: Governments should explicitly prohibit the use of
isolation practices and force as punishment in youth justice facilities.
These practices should-only-be permitted when necessary to prevent an
imminent and serious threat of injury to the child or others, and only
when all othermeans. of control have been exhausted.

Recommendation 17: The Northern Territory Government fully
implement the,recommendations of the Northern Territory Royal
Commission.

Recommendation 18: Governments legislate against the detention in
adult facilities of persons under 18 years.

Recommendation 19: Governments raise the minimum age of criminal
responsibility from 10 years to at least 14 years.

Recommendation 20: Governments ensure that imprisonment of
children and young people occurs only as a last resort and for the
shortest appropriate period of time, including through identifying and
removing barriers for young offenders accessing diversionary programs,
in particular for First Nations children. Governments should expand the
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availability and range of diversionary programs for young offenders,
including community-controlled and culturally-safe programs.

Recommendation 21: Governments should provide screening and
treatment for pre-existing conditions and disabilities when children
interact with the youth justice system. Governments should ensure that
qualified mental health support and therapies are provided for children
in youth detention (as it is for children in community), and that the
experience of incarceration does not exacerbate their mental health
problems and trauma.

5.3 People with disability

91. The Royal Commission into Violence, Abuse, Neglect and Exploitation of
People with Disability (Disability Royal Commission) has reported.that
people with disability, particularly First Nations people with disability, are
‘over represented at all stages of the criminaljusticesystem'!" There is
limited data collection on this issue, but available information indicates that
in Australia while only 2.9% of people have an (ntellectual disability they
make up 15% of the prison population:

92. As noted above, there are high rates of.children-with disability in the youth
justice system. A 2018 study with respect to.youth detainees at Banksia Hill
Detention Centre in Western’‘Australia revealed ‘unprecedented levels of
severe neurodevelopmental impairment amongst sentenced youth’.''?
Children with FetalcAlcohol*'Spectrum Disorder (FASD) are particularly
prevalent."’® One-study in‘Western Australia found that 89% of children in
detention between May2015 and December 2016 had at least one domain
of severe neurodevelopmental impairment and 36% were diagnosed with
FASD."'# The majority of\those with FASD had not been previously identified,
highlighting a.needfor improved diagnosis.'®

93.The Commission's 2014 report, Equal Before the Law,""® found that necessary
supports and-adjustments for people with disabilities were frequently not
provideddn the criminal justice system. The Disability Discrimination Act 1992
(Cth)yand the Applied Principles to the National Disability Insurance Scheme
require the criminal justice system meets the disability related needs of
people who are incarcerated.’

94. There is a high rate of First Nations people with disability in Australian
prisons and youth justice centres.'"® The University of New South Wales
Mental Health Disorders and Cognitive Disability in the Criminal Justice System
Project has commented that ‘Indigenous Australians with mental and
cognitive disabilities are forced into the criminal justice system early in life in
the absence of alternative pathways'.'"® This highlights the need for
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dedicated and culturally safe supports and services provided to First Nations
people with disability as a means of avoiding entry into the criminal justice
system.

The Commission continues to be concerned by the lack of government
action in repealing legislation and withdrawing policies and practices that
can lead to the indefinite detention of unconvicted people, including
children, with disability.’® Little progress has been made in addressing the
indefinite detention of people with disability who are assessed as‘unfit to
stand trial or not guilty by reason of mental impairment. Indefinite detention
was raised as a serious concern in the Concluding Observations of the
Committee on the Rights of Persons with Disability review of Austfalia in
2019.12

For example, in Western Australia a person can besindefinitely.detained in a
custodial setting without trial if found unfit to_stand.trial.'??> There are no
special procedures for children.'? Children,with FASD are at-particular risk
of being held in indefinite detention.'**There is alack-of data provided by
governments in relation to this cohort;so0 it is’not clear’how many people
are indefinitely detained on these types of\orders'in each jurisdiction.

A person who is found to be(unfit te plead-can spend a longer time in
detention than if they pleaded guilty and were sentenced to imprisonment
for the offence.’® The-Commission has'previously reported on several cases
where First Nations people:have been detained for a period longer than the
maximum sentence'if they had-been found guilty.'2°

Although the'\Commission.welcomed the 2019 endorsement of the National
Statement-of Principles Relating to Persons Unfit to Plead or Found Not Guilty By
Reason-of Cognitive or.Mental Health Impairment by Australian states, with the
exception of-South.Australia, the National Principles are not implemented in
state and territory legislation, policies and procedures. This falls short of
expected actions.

The Commission has previously called’?’” on the Australian Government to
implement the recommendations of the 2013 Inquiry into indefinite detention
of people with cognitive and psychiatric impairment in Australia.

Recommendation 22: Governments implement the recommendations in
the Concluding Observations of the Committee on the Rights of Persons
with Disabilities in 2019 concerning the criminal justice system, including

but

not limited to:
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e Implementing the National Statement of Principles Relating to Persons
Unfit to Plead or Found Not Guilty By Reason of Cognitive or Mental
Health Impairment into laws, policies and procedures.

e Ensuring adequate disability supports and services are available in
the criminal justice system, including the provision of mental health
care services.

5.4 Otherissues - Prison and remand

100. The Commission is concerned about the high numbers of people
incarcerated in Australian prisons overall. The rate of imprisonment in
Australia has risen by 130% since 1985.%°

101. In October 2021, the Productivity Commission reported-thata‘third of
Australia’s prison population is on remand, awaiting trial or. sentencing, and
that the remand prison population has nearly doubléd singe 2000."%° The
average time spent on remand has also increased from,4.5 manths in 2001
to 5.8 months in 2020."" The remand rate’continues-to rise'=in December
2021 the Australian Bureau of Statisticsreported,that-the number of
prisoners on remand in Australia inagreased by 16% since June 2020."32 First
Nations people accounted for 31%-of the remandpopulation in 2020 - up
from 23% in 2006.33

102. The proportion of peopleon remand is'even higher in the youth justice
context. Across Australia, nearly 3'in4 (72%) young people in detention in
June 2021 were unsentenced.’>*

103. The high remand populationin adult prisons and youth justice centres is
due in part to.changes to baitegislation in Australian jurisdictions.'> For
example,in November.2021 youth detainee numbers in the Northern
Territory-reached their highest point since the 2017 Royal Commission
report, "*® andthis'has been linked to harsh bail laws'3’ passed in 2021. The
Productivity Commission has found that remand rates reflect ‘a combination
of systemic-resourcing constraints, largely relating to courts, as well as a
judicial response to wider contextual factors such as reduced judicial
discretion over bail decisions’.’3®

104. The high numbers of people in prison and on remand has led to
overcrowding. The Commission raised the issue of overcrowding in prisons
in its 2014 CAT Submission.® There has been little improvement on this
issue.

105. Overcrowding in prisons has also increased risk factors for the spread of
COVID-19."0 Available reporting indicates that prisoners have lower
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vaccination rates and limited access to testing, despite prisons being
particularly susceptible to COVID-19 outbreaks. '

106. The Commission also notes that there were severe public health
restrictions in the criminal justice system, including at times where the
general population had regained most of its freedoms. It is unclear whether
this was necessary or proportionate. For instance, in Victoria, as of March
2021, anyone entering the justice system had to complete a 14-day
quarantine in complete isolation.#?

107. The expanding use of post-sentence preventive detentionfegimes.n
Australia is also of concern to the Commission. Such laws have previously
been primarily focused on narrow categories of offending; specifically
terrorist offenders'? and high-risk sexual offenders:* Thereach-of these
laws has gradually expanded in a number of jurisdictions to encompass a
broader range of offending behaviour.’ One examplé s i Western
Australia where reforms introduced in 2020 allow for“a ‘continuing detention
order’ to be made with respect to ‘high-fisk'serious offenders’, which is
defined to potentially encompass individuals.convicted of a broad range of
criminal offences, including robbery, grievous bodily harm, and criminal
damage by fire.'#® This expanded use/of post-sentence preventive detention
regimes raises serious concerns aboutindefinite and arbitrary detention,
and disproportionately impactsirst Nations peoples.

Recommendation 23: Governments take steps to reduce the number of
people on remand, including by amending overly harsh bail laws.

Recommendation 24: Governments review the use of post-sentence
preventive detention regimes throughout Australia to ensure compliance
with international human rights obligations.

6 .. “Violence against women and children

Relevant provisions of the CAT: Articles 2, 9, 12, 13, 14 and 16.

6.1 Rates of violence and sexual harassment

108. Domestic and family violence against women remains endemic in
Australia.’’ The intersection of gender with other forms of inequality results
in women with disability and from Indigenous, LGBTIQ+, and culturally and
linguistically diverse backgrounds experiencing higher rates of violence, and
additional barriers to support.'® The Australian Institute of Health and
Welfare and ANROWS report that:
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e one woman is killed every nine days by a current or former intimate
partner'4?

e onein six women have experienced physical or sexual violence by a
current or former partner'?®

e one in four women have experienced emotional abuse by a current
or former partner'™" and

e intimate partner violence is a leading contributor to illness, disability
and premature death for women aged 18-44.">2

109. Women and girls faced particular challenges during the CQVID-19
pandemic, including increased risk of violence at home.!*?

110. The Commission welcomed the $600 million invested by.the-Australian
Government in the 2021-22 budget to address family vielence.Additional
positive steps taken by the Australian Government include introducing a
minimum standard for domestic violence Jleave, >*and prioritising women
and children who are escaping family violence in\thie National Housing and
Homelessness Agreement.'>

111. The Commission also notes the\significance of the Fourth Action Plan of
the National Plan to Reduce Yiolence Against Women and Their Children
2010-2022 and that the development of-a subsequent National Plan is
currently underway. 6. The next planshould cover all forms of gender-based
violence including domestic.and family violence, sexual violence, online
violence, gendered based\elder-abuse and sexual harassment. Children and
young peopleshould.be.recognised as victim/survivors of domestic and
family violence'in their own'right, and their voices should be heard in the
design of policy-and service systems. The Commission emphasises the
importance of'prevention and early intervention measures to address family
and domestic viglence.

112: Sexual'harassment is also prevalent in Australia, including workplaces and
universitysettings. The Commission’s 2018 National Survey on sexual
harassment found that 33% of people who had been in the workforce in the
previous five years said they had experienced workplace sexual
harassment.">’

113. The Commission’s Respect@Work report identified drivers and impacts of
workplace sexual harassment, the adequacy of the current legal framework
and measures to address this issue.'*® The Commission welcomes legislative
reforms introduced in 2021and 2022 to implement key recommendations of
the report, and the Australian Government's commitment to implement all
55 recommendations of the report.’>®
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114. In March 2021, the Commission was asked by the Australian Government
to conduct a review into Commonwealth parliamentary workplaces, to
ensure that they are safe and respectful, and that the Parliament reflects
best practice in prevention and responses to bullying, sexual harassment
and sexual assault. The Set the Standard report was subsequently released in
November, making 28 recommendations for reform.'®® The Commission
welcomes steps taken to implement the report recommendations, including
a statement of acknowledgement delivered to Parliament; the establishment
of a Parliamentary Leadership Taskforce to monitor and progress the
implementation of recommendations; and the passage of the‘Parliamentary
Reform (Set the Standard) Act 2022 (Cth) which improves workplace
protections for Parliamentary staff.'®

115. To address systemic failures associated with domiestic and-familyviolence,
the recommendations of Coronial Inquests should be fullyimplemented.
The Commission has previously called for a_ eeherent national system of
death reviews to consider cross-jurisdictionalissues and'ensure accurate
monitoring. The Commission made recommendationsSite support this in its
2016 report, A National System for Domestic and Family Violence Death
Review. %2

Recommendation 25: Government increase.prevention and early
intervention initiatives on domestic and family violence; advance tailored
measures to address the'needs of women and girls experiencing
intersectional discrimination;.and implement the further National Plan
from 2022.

Recommendation 26:‘Governments address systemic failures to protect
women from domestic violence, including through instituting a national
death review system.

6.2 -~ First‘Nations women and girls

116:-First Nations women and girls experience higher rates of domestic and
family.viclence compared to the non-Indigenous population. Factors relating
to'exclusion, inequality, intersectional discrimination including sexism and
racism, and inherited trauma, increase First Nations families’ vulnerability to
family violence.'® The Commission urges governments to address the
structural and root causes of family violence in First Nations communities,
through solutions led by First Nations peoples and organisations, including
by adopting strength-based approaches.

117. Three in every five First Nations women have experienced physical or
sexual violence.'® First Nations women are 32 times more likely to be
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hospitalised because of violence, and the rates of such violence are
significantly underreported.’® First Nations women are 11 times more likely
to die due to assault than non-Indigenous women, 1%°

118. First Nations children are significantly over-represented in care and
protection systems, and family violence is a key factor driving the contact of
First Nations families with child protection authorities'®’ It is also a factor
that leads to women having greater interaction with the criminal justice
system., 68

119. The Commission’s Wiyi Yani U Thangani project has been funded.by the
Australian Government and identifies actions to improve the human rights
of First Nations women and girls. This includes an urgent focus amreducing
over-representation of Indigenous people victims of familyviolence, and in
care and protection systems, with a focus on trauma.recovery./A key
recommendation is the development of a NationalAction*Ptan for‘Aboriginal
and Torres Islander Women and Girls.'® The Cammission welcomes the
recent commitment by the Australian Government to /delivering a dedicated
National Plan for First Nations people to end family violence and violence
against women.'’? The Commission will host’a summit.of First Nations
women and girls in early 2023 to input’into government policies and
frameworks.

120. The Commission emphasises the importance of ensuring that this National
Plan is self-determined, and thatFirst:Nations women and children are at
the centre of its design‘and delivery:!”* The Commission also stresses that
sustained investment in_community-controlled services and programs is
crucial to preventing and responding to family violence and its impacts on
children.

121. To address systemic failures associated with domestic and family violence,
therecommendat(ons of Coronial Inquests should be fully implemented.
Fhe Commission has previously called for a coherent national system of
death.reviews to consider cross-jurisdictional issues and ensure accurate
monitoring. The Commission made recommendations to support this in its
2016 repoft, A National System for Domestic and Family Violence Death
Reyiew.'"2

Recommendation 27: Governments implement the recommendations of
the Wiyi Yani U Thangani report.

Recommendation 28: Governments resource Aboriginal-controlled
organisations to lead prevention efforts and respond to family violence
and its impacts on children.
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6.3 Need for child-focused responses

122. Children and young people are victim/survivors of domestic and family
violence in their own right, and their voices should be heard in the design of
policy and service systems. The historical ‘invisibility’ of children has led to a
lack of data and lack of prevention, support, response and recovery services
to address the unique needs of children.

123. The Australian Child Maltreatment Study findings will be launched in
March 2023 and will for the first time provide a clear picture of the
prevalence of child maltreatment. Research is also showingdhat experience
of violence in childhood has serious negative outcomes throughout life.'”?
The work of the National Children’s Commissioner in 2015 highlighted the
damaging effects of family and domestic violence an children.'4The 2016
Victorian Royal Commission into Family Violence also shed'light on how
children are affected in their own right.'”> The Commission emphasises the
importance of increasing prevention measures and.responses to family
violence that address the distinct impacts on children;including through
resourcing specialist children’s services.

124. Child abuse is a serious problem in Australia. €hild protection data
indicates that the rate of substantiations of\child abuse and neglect was at 9
per 1,000 children in 2020=271, up.from 8 per 1,000 in 2015-16.176

125. Safe and Supported:National Framework for Protecting Australia’s Children
2021-2031 is Australia’s ten-year, strategy for improving the lives of children
at risk of child@abuse.and neglect. Two five-year Action Plans will deliver the
Framework;and far'the first time there will be an Aboriginal and Torres
Strait Islander Action Plan developed in partnership with Aboriginal and
Torres Strait.Islanderdeaders and communities. In 2021, the National
Children’s Commissioner heard from children, young people and families
across‘Australia,-about what they need to keep safe, in order to inform the
ActionPlans; The Commissioner’s report, Keeping Kids Safe and Well: Your
Voices, makes recommendations for child safety, including the need for
redesign’of the basic systems that are meant to support children and their
families, especially those living with poverty and disadvantage.'”’

126. There is a strong need for Australian jurisdictions to improve the quality of
child protection systems. While there have been numerous inquiries in
Australia which have included out-of-home care in their terms of
reference’’® there has been little systemic change to address the increasing
rates of children living in out-of-home care and the reasons why children are
being placed in out-of-home care.'” Early intervention policies and practices
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comprise a relatively small proportion of overall child protection
expenditure compared to tertiary services. '8

127. First Nations children are significantly over-represented in the child
protection system. Between 2017 and 2021, the rate of Indigenous children
in out-of-home care increased from 51 per 1000, to 58 per 1000. 8

128. The Commission notes the extent to which children in care ‘crossover’ to
the youth justice system. The Australian Law Reform Commission found that
that ‘the links between these systems is so strong that child removal.into
out-of-home care and juvenile detention could be considered as key drivers
of adult incarceration’.'® This is due in part to systemic issues relatedto out-
of-home care, such as ‘badly trained and poorly supported staff’ and a
‘readiness to call police to manage children’s behaviour’, %3

129. The Royal Commission into Institutional Responses to Child Sexual Abuse
revealed the extent to which children have been.maltreated while in the care
of institutions such as schools, recreational organisations, residential care,
youth detention and immigration detention, The-Royal Commission
highlighted the ‘significant life-long impacts’ of sexual.abuse, including ‘deep
and complex trauma’ that may affectall aspects of a victim/survivor’s life.184
The Commission welcomes the steps takenthus far to implement the
recommendations of the Royal'Commission. In particular, the Commission
notes the National Redress Scheme)'® and the development and
endorsement by all governments of the National Principles for Child Safe
Organisations.8 The Commission urges continuous efforts to ensure the
full implementation.of allithe Royal'Commission recommendations.

130. The Commission notes that,.on the whole, there are significant gaps in the
implementation.ef children's rights in law, and across policy, programs and
service delivery: Thelegal protections of children’s rights in Australia are not
comprehensive. Independent monitoring of children’s rights, including the
ability for children to make complaints, is limited. Overall, approaches to
children-experiencing vulnerability are fragmented and are largely reactive
rather than.preventative. The Commission has recommended the
development of a National Plan for Child Wellbeing, a dedicated Cabinet
Minister with overall responsibility for children’s rights, and a national
children’s data framework to improve and coordinate children’s policy and
service-delivery across government portfolios.'®’

Recommendation 29: The Australian Government increases prevention and
early intervention measures and responses to family violence that address
the distinct impacts of violence on children.

Recommendation 30: Governments resource prevention and early
intervention measures to address child abuse and neglect; and ensure
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sufficient training for staff and adequate staffing levels for child protection
services.

Recommendation 31: The Australian Government develop and implement a
National Plan for Child Wellbeing.

7  Trafficking

Relevant provisions of the CAT: Articles 2, 12, 13, 14 and 16.

131. While recognising the challenges of obtaining reliable estimates of the true
extent of modern slavery and human trafficking, the Commission<notes with
concern recent estimates that there are 49.6 million people currently living
in modern slavery across the world, and that this figure has grown by
around 10 million people since 2017."8 The number of vietimsof modern
slavery and human trafficking in Australia from 2015-16 t0\2016-17 was
estimated as between 1,300 and 1,900."%?

132. The Commission welcomes the introduction of the'Modern Slavery Act
2018 (Cth) (Modern Slavery Act), Whichsincludes Government as a reporting
entity. The current statutory.review ‘ef the Modern Slavery Act is an
opportunity to further strengthen\Adstratia’s anti-slavery legal framework.
In particular, the Modeérn Slavery Act'Could be strengthened by
establishing an independent AntisSlavery Commissioner at the federal
level (whose functions would.include awareness raising, monitoring and
oversight ofthe Modern Slavery Act), introducing financial penalties for
non-compliant entities,and establishing a national compensation scheme
for victims. The Commission notes that the NSW Government has recently
appointed-an Anti~slavery Commissioner, the first to do so at the state and
territory level, 120

133.The Commission also welcomes the National Action Plan to Combat
Modern'Slavery 2020-25 (National Action Plan)'' and supports the full
resourcing and implementation of the five National Strategic Priorities and
46 action items that are identified in the National Action Plan. The
commitment to support and protect victims and survivors is an important
focus and would be further strengthened by facilitating the provision of
alternative supports and pathways to remedies which are not contingent
on participation in criminal prosecutions.

134. Australia’s international engagement strategy on human trafficking and
modern slavery: Delivering in partnership (International Engagement
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Strategy)'?? recognises the critical importance of building and supporting
regional and global partnerships to end all forms of modern slavery.
Continued participation in regional forum such as the Bali Process on
People Smuggling, Trafficking in Persons and Related Transnational
Crime,'®? investment in regional programs such as the ASEAN-Australia
Counter Trafficking (ASEAN-ACT) program,'®* and strengthening of
operational cooperation between law enforcement and border agencies
should be encouraged. The 40 commitments identified in the International
Engagement Strategy need to be fully resourced and implemented./In
particular, the Commission notes that the commitment to ratify the
International Labour Organization Protocol of 2014 to the/FofcedLabour
Convention 1930 (No. 29) was met with the ratification-of.the Protocol by
Australia on 31 March 2022."%

Recommendation 32: The Australian Government-amend.the Modern
Slavery Act to establish an independent Anti-Slavery.Commissioner,
introduce financial penalties for non-compliant entities, and-establish a
national compensation scheme for victims.

Recommendation 33: The Australian.Governmentresource and implement
both the National Action Plan and International Engagement Strategy.

Recommendation 34: The Australian Government facilitate the provision of
alternative supports and pathways to remedies for victims and survivors
which are not contingent.on participation in criminal prosecutions.

8 Counter-terrorism legislation

Relevant provisions.of the .CAT: Article 2, 11.

135. The)Australian. Gevernment has enacted 92 counter-terrorism laws in the
two-decades since 11 September 2001.1%° The Commission is concerned that
many of Australia’s counter-terrorism laws restrict human rights through
legislation that has not been shown to be legitimate, reasonable or
proportionate responses to potential harms. In particular, the Commission
draws the Committee’s attention to the following laws:

e Preventative detention orders enabling a person to be held in secret
without arrest or charge for up to 48 hours, and control orders which
can place significant prohibitions and restrictions on a person’s

freedom of movement, expression, association and right to privacy.'’
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Continuing detention orders, which enable the continued detention of
‘high-risk offenders’ after the conclusion of their custodial sentence,
for up to three years.'™®

e Australian Security Intelligence Organisation (ASIO) 'questioning
warrants' under which an individual can face five years in prison for
refusing to answer a question.®

e ‘Declared areas’ offences under the Foreign Fighters Act 2014/(Cth)
which criminalise entry into a specified area without having
committed any other offence, or intending to perform’ any wrongful
conduct.%

e Presumptions against bail and parole.?°'

e Broad powers which allow police to stopsguestion, seafch, enter and
seize in areas declared by the Minister to be a security-zone, without a
warrant.2%2

e Restrictions on fair trial rights %3

e Measures limiting children’s rights such.as‘in the prosecution and
sentencing of children'for terrorism offences.?%4

e Surveillance laws, including'metadata retention laws enabling access
to data by law ‘enforcement agencies, without a warrant.?%

136. These laws, alongside other-broad terrorism legislation,?°® impact upon
rights to liberty, privacy, fair trial, freedom from arbitrary detention and
freedom.of speech.

137. Thelndependent National Security Legislation Monitor (INSLM) has a
statutory.mandate to review the operation, effectiveness and implications of
Australia’s counter-terrorism and national security laws on an ongoing basis.
INSLMs have played a valuable role in recommending amendments to
aspects-of’counter-terrorism laws to better safeguard rights and freedoms.
The €@ommission also notes the work of the Parliamentary Joint Committee
on Intelligence and Security (PCIS) in examining counter-terrorism laws
passed through Parliament. However, the recommendations of the INSLM
and PJCIS are often not implemented by Government, or responded to in a
timely manner,?%” and both face ‘ongoing limitations in their resourcing and
statutory frameworks’.2% Despite recommendations for reforms of
problematic laws, Kieran Hardy and George Williams have found that the
‘framework laid out by laws from the first decade after September 11
remains almost entirely in place. In fact, many of these laws exist in the
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same form in which they were enacted, except where their reach has been
expanded’.?%®

Recommendation 35: The Australian Government amend existing counter-
terrorism laws that disproportionately limit human rights.

9 People with disability

Relevant provisions of the CAT: Articles 2 and 16

138. The Commission welcomed the Royal Commission into Violence) Abusg,
Neglect and Exploitation of People with Disability (DisabilityRoyal
Commission) and commended the broad scope of the Terms of Reference.
The Commission looks forward to the release of the Final\RepertsSimilarly,
the Committee on the Rights of Persons with Disabilities has:previously
made recommendations in 2019 relating to the issues raised below for
people with disability.2'® These recommendations havenotbeen acted
upon.

139. In 2018, the Commission published-A Future Without Violence: Quality,
safeguarding and oversight to prevent-and addressviolence against people with
disability in institutional settings.?'' Therecommendations included improved
quality, safeguarding and oversightmechanisms in the disability and
mainstream sectors. The.Commission remains concerned the need for
improved quality, safeguarding-and oversight mechanisms remains in these
sectors.

140. The Commission is concerped.about the lack of a nationally consistent
approach te.monitoring, regulating and eliminating the use of restrictive
practices.?'? The'National Framework for Reducing and Eliminating the Use
of Restrictive Practices in the Disability Service Sector only applies to
disability services. These practices still occur in a range of environments,
including mentalhealth facilities, hospitals, aged care facilities and schools.
Thereare inconsistent approaches between states and territories with
respect torthis issue, including in the mental health space, where it falls to
each/jufisdiction to regulate. Mental health services reported 1.6 physical
restraint events per 1,000 bed days and 0.7 mechanical restraint events per
1,000 bed days during 2020-21.%'3

141. The NDIS Quality and Safeguards Commission oversees the regulation of
restrictive practices within the National Disability Insurance Scheme.?'
Progress made towards minimising the use of restrictive practices, including
data on the reported use of regulated and non-regulated restrictive
practices, should continue to be made publicly available.?'®
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142. The Senate Community Affairs References Committee considered the use
of restrictive practices in relation to people with disability in 2016. The
Committee recommended that the Australian Government work with State
and Territory governments to implement a national zero-tolerance approach
to eliminate restrictive practices in all service delivery contexts.?'® This issue
is currently being examined by the Disability Royal Commission.2'”

143. Australia has not implemented a nationally consistent supported decision-
making framework and lacks legislation prohibiting the sterilisation of
people with disability without consent.?'® The Commission remains deeply
concerned that the non-therapeutic sterilisation of people with' disability,
particularly women and girls?'® continues to take place inAustralia without
their free, prior and informed consent. The Commission-is also,concerned by
the forced administration of contraceptives and abortion.procedures.??° The
Commission encourages the Australian Government to work with state and
territory governments to adopt uniform legislation prohibiting forced
sterilisation and abortions in the absence©f the free, prior.and informed
consent of the person concerned.

144. The Commission remains concerned thatmentalkhealth laws, frameworks
and policies in Australia permit the provisionef-mental health services to
people with psychosocial disability-and mental health conditions in ways
that breach their humanerights,dncluding their right to liberty and
security.??! The Commiission is¢articularly concerned about the imposition
of compulsory treatment and‘involuntary hospitalisation.??2 Almost one in
five (19.9%) residential mentalkhealth care episodes were for people with an
involuntary mental health legal status during 2019-20.%23 State and territory
approaches, are inconsistent in this regard. The Commission recommends
that all mentalthealth laws, frameworks and policies be examined and
reformed to ensure-alignment with human rights standards.

145 There remain high rates of violence against people with disability,?%4 in
particular women and girls.?% Initiatives aimed at addressing violence
againstwomen and children often fail to adequately address the extra
challenges faced by people with disability.

Recommendation 36: Governments develop a nationally consistent
framework to reduce and eliminate the use of restrictive practices.

Recommendation 37: Governments adopt a human rights-based approach
to mental health laws and ensure that mental health services do not
violate the human rights of people with disability.



LEX 1561 Folio 81

Recommendation 38: The Australian Government implement a nationally
consistent supported decision-making framework. Governments ensure
supports are provided to people with disabilities to exercise their legal
capacity and exercise free and informed consent.

Recommendation 39: The Australian Government work with state and
territory governments to adopt uniform legislation prohibiting, in the
absence of the free, prior and informed consent of the person concerned:
the sterilisation of adults and children with disability; and the
administration of contraceptives and abortion procedures on women and
girls with disability.

Recommendation 40: The Australian Government ensure that'national
policies to reduce violence against women and children-prioritise disability.

10 Older persons

Relevant provisions of the CAT: Articles 2 and 16

146. Elder abuse, in many various forms;-is.a fundamental’lhuman rights issue
faced by many older people and is(presenting a range of complex challenges
for the Australian community. In 2019-20, residential aged care services
reported 5718 allegations of @ssaultunderthé mandatory reporting
requirements of the Aged-Cdre Act\1997 (Cth).??® In the same year, a further
27,000 to 39,000 alleged assaults-oceurred that were exempt from
mandatory reporting because they were resident-on-resident incidents.??’

147. The Commission weleomes-the National Plan to Respond to the Abuse of
Older Australians (2019-2023),%?® and the findings of the Royal Commission
into Aged-Care Quality-and Safety, which highlight the importance of a
rightsbased approach to the aged care system.??° The Commission also
draws attention the Australian Law Reform Commission’s 2017 report, Elder
Abuse—A National Legal Response, which itself recommended a national plan
on elder abuse, alongside a number of legislative reforms to institute
safeguards and improve oversight.?3° The Commission encourages the
Australian Government to fully implement the priorities outlined in the
National Plan, alongside Australian Law Reform Commission and Royal
Commission recommendations.

148. A disproportionate number of deaths from COVID-19 occurred in
residential aged care facilities.?' In December 2020 Australia's COVID-19
death rate in residential aged care facilities was ‘among the worst in the
world’.23? Approximately 30% of Australia's total COVID-19 related deaths as
of April 2020 were among aged care residents.?*3 This was compounded by
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problems with Australia’s initial vaccine rollout which involved lengthy
delays.?3

149. Large numbers of aged care staff tested positive to COVID-19 or were
deemed to be close contacts, resulting in significant staff shortages. This led
to ‘in some instances, aged-care residents faced deplorable conditions, with
some left without food, water, or help showering and toileting’.?%> The
Senate Select Committee on COVID 19 found that ‘the crisis in aged.care was
entirely predictable and - to a large extent - avoidable’,?3® noting key,
unimplemented, Royal Commission recommendations to address/staffing
issues and improve aged-care capacity.?3’ This highlights théimportance of
strengthening Australia’s aged care regime, including byimplementing
outstanding recommendations without delay.

Recommendation 41: Government implement recommendations. of the
Australian Law Reform Commission’s report, Elder Abuse—A National Legal
Response and the recommendations of the Royal Commission into Aged
Care and Quality Safety.

11 Sexual orientation; gender identity and
intersex issues

Relevant provisions of the CAT: Articles.2'and 16.

150. The Commission is concerned about involuntary surgery on people born
with variations’in'sex characteristics, especially infants.?3 The 2019
concluding ebservations ofthe Committee on the Rights of the Child called
for the Australian‘Government to ‘enact legislation explicitly prohibiting
coerced sterilisation‘er unnecessary medical or surgical treatment,
guaranteeing-bodily-integrity and autonomy to intersex children as well as
adequate support and counselling to families of intersex children’.?3% In
2017, the UN*Human Rights Committee also made comments on the issue
when cohsidering Australia’s obligations under the ICCPR.24°

151. The:Commission notes that the Senate Community Affairs Committee
conducted an inquiry into the involuntary or coerced sterilisation of intersex
people in Australia in 2013.24' The Government responded to the
recommendations of that inquiry in 2015.24? Many of the recommendations
were not implemented; particularly at the state and territory level.

152. The Commission’s own 2021 report, A human rights-based approach for
people born with variations in sex characteristics, makes recommendations for
how Australia should protect and promote the human rights of people born
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with variations in sex characteristics in the context of medical interventions
to modify these characteristics.?** The recommendations are designed
around human rights principles, including protecting bodily integrity and
children’s agency. The report also focuses on the need for new legislative
protections, guidance and oversight processes when there is consideration
of medical interventions for people under the age of 18 years born with
variations in sex characteristics.

153. The Victorian Royal Commission into Family Violence referred to research
suggesting intimate partner violence is as prevalent in LGBTIQ+
communities as it is in the general population.?* Transgender and intersex
people are at particular risk of violence, including from parents.?* The
Australian Institute of Family Studies has also ‘significant levels’ af sexual
harassment and sexual violence experienced by LGBTIQ+ peoples?4
LGBTIQ+ people also experience high rates of verbalabuse, physical assault
and harassment, including bullying in schools.?*<Fhe Commission notes the
need for governments to invest in specialised and inclysive services
designed to address the needs of LGBTIQ# peopletin-relation-to family and
domestic violence.

154. LGBTIQ+ people, particularly transgender and intersex people, are
generally not adequately accommodated:by the prison system. The
Association for the Prevention of Tofture has stated that LGBTIQ+ people in
detention ‘are in a situation<of particularvulnerability, at risk of human
rights violations and abuses -dncluding by fellow detainees - throughout the
entire criminal justice.systenm’.2* The-Commission found in 2015 that while
transgender guidelines do/exist; they are ‘inconsistent and often left to the
discretion of managers.?*° The Commission recommended ‘all states and
territories to.develop-andimplement policies on the placement of trans and
gender diverse-prisoners.in correctional services and for access to hormone
therapy,to be based.en medically-identified need, not discretion’.?*® The
Commission acknowledges the complexity of the issues surrounding the
placement of-trans and gender diverse people in custodial contexts.
Placement/policies and procedures must be developed consistently with
human.rights principles, and to ensure that the safety and welfare of all
people’in detention is protected.

155. The Commission is concerned that, in NSW and Queensland, people must
undergo surgical or medical treatment to change the legal record of their
sex.?>! All other Australian jurisdictions have now removed that
requirement.

Recommendation 42: Governments implement the recommendations of
the Commission’s report, A human rights-based approach for people born
with variations in sex characteristics.
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Recommendation 43: The Australian Government invest in specialist and
inclusive services to address domestic and family violence experienced
by LGBTIQ+ people.

Recommendation 44: Governments develop specific, transparent and
human-rights based policy and procedures on accommodating LGBTIQ+
people in prisons and other places of detention (including immigration
detention).
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Appendix: List of Recommendations

Legal and institutional framework

Recommendation 1: The Australian Government amend the AHRC Act to
ensure that the Commission is guided by a comprehensive definition of
human rights, including through CAT being a scheduled instrument.

Recommendation 2: The Australian Government take steps to'ensurethat
the Commission is fully compliant with the Paris Principles, including
through amending the AHRC Act, and ensuring adequate resourcing of the
Commission’s functions.

Recommendation 3: Government train public servants.to-ensure that
Statements of Compatibility are of a consistently high standard; and
ensure the proper consideration of PJCHR views by Parliamentarians in the
enactment of legislation.

Implementation of OPCAT

Recommendation 4: Governments ensure full OPCAT compliance no later
than the 20 January 2023 extended deadline by designating NPMs, and
ensuring the mandates and resourcing of NPMs is sufficient to allow them
to effectively fulfil their OPCAT functions.

Recommendation.5: Governments adopt an inclusive approach to the
interpretation.of‘places of detention’, ensuring that both ‘primary’ and
‘secondary’placesof detention are included within the scope of all NPMs.

Recommendation 6: Governments give particular attention to ensuring
NPMs-are designed-and operate in a way that reflects the particular needs,
and-is inclusive-of; vulnerable cohorts who are disproportionately
represented.in places of detention, including (but not limited to) First
Nations people, children and young people and people with disability.

Immigration detention and asylum seekers

Recommendation 7: The Australian Government ensures that Its border
security operations, treatment of refugees and asylum seekers, and
offshore processing arrangements comply with international human rights
obligations, including non-refoulement obligations.
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Recommendation 8: The Migration Act be amended to ensure that closed
immigration detention is only used in circumstances where it is strictly
necessary to manage unacceptable risks to the community.

Recommendation 9: The Australian Government introduce legislation to
ensure that the necessity for continued immigration detention is
periodically assessed by a court or tribunal up to a maximum time limits.

Criminal justice system

First Nations Peoples

Recommendation 10: Governments ensure the availability of diversionary
programs for Indigenous peoples, expand justice reinvestment trials and
invest in pathways out of the criminal justice system.

Recommendation 11: The Australian Government commit adequate,
ongoing funding for Indigenous legal assistance services.

Recommendation 12: Governments review the use and application of
mandatory sentencing laws, particularly where they disproportionately
impact Aboriginal and Torres Strait Islander peoples, and expand the use of
non-custodial measures.

Recommendation 13: Governments ensure that Aboriginal-led, culturally
appropriate, trauma-informed. and gender responsive services and
programs are resourced and'available throughout the criminal justice
system.

Recommendation(14: Governments ensure that criminal justice officials at
all levels receive sufficient training to ensure the application of culturally
appropriate; trauma-informed and gender responsive approaches.

Recommendation“15: All Australian governments commit to the
development’and implementation of a national anti-racism framework to
ensure targeted action to identify and address the scourge of racism,
including systemic and institutional racism withing government agencies
including within the criminal justice system.

Youth justice system

Recommendation 16: Governments should explicitly prohibit the use of
isolation practices and force as punishment in youth justice facilities. These
practices should only be permitted when necessary to prevent an
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imminent and serious threat of injury to the child or others, and only when
all other means of control have been exhausted.

Recommendation 17: The Northern Territory Government fully implement
the recommendations of the Northern Territory Royal Commission.

Recommendation 18: Governments legislate against the detention in adult
facilities of persons under 18 years.

Recommendation 19: Governments raise the minimum age of criminal
responsibility from 10 years to at least 14 years.

Recommendation 20: Governments ensure that imprisonment of children
and young people occurs only as a last resort and for the'shortest
appropriate period of time, including through identifying and removing
barriers for young offenders accessing diversionaryprograms, in.particular
for First Nations children. Governments should expand the availability and
range of diversionary programs for young offenders including community-
controlled and culturally-safe programs.

Recommendation 21: Governments should provide screening and
treatment for pre-existing conditions-and disabilities when children
interact with the youth justice system. Governments should ensure that
qualified mental health support and therapies are provided for children in
youth detention (as it is forchildrenin community), and that the
experience of incarceration does:not exacerbate their mental health
problems and trauma:

People with disability in the justice system

Recommendation 22: Governments implement the recommendations of
the Committee on the Rights of Persons with Disabilities in 2019 concerning
the criminal justice system, including but not limited to:

» . Implementing the National Statement of Principles Relating to Persons
Unfit to.Plead or Found Not Guilty By Reason of Cognitive or Mental
Health Impairment into laws, policies and procedures.

e Ensuring adequate disability supports and services are available in
the criminal justice system, including the provision of mental health
care services.

Prison and Remand

Recommendation 23: Governments take steps to reduce the number of
people on remand, including by amending overly harsh bail laws.
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Recommendation 24: Governments review the use of post-sentence
preventive detention regimes throughout Australia to ensure compliance
with international human rights obligations.

Violence against women and children

Recommendation 25: Government increase prevention and early
intervention initiatives on domestic and family violence; advance tailored
measures to address the needs of women and girls experiencing
intersectional discrimination; and implement the further National Plan
from 2022.

Recommendation 26: Governments address systemic failures-to.protect
women from domestic violence, including through instituting'a national
death review system.

Recommendation 27: Governments implement the.recommendations of
the Wiyi Yani U Thangani report.

Recommendation 28: Governments resource Aboriginal-controlled
organisations to lead prevention efforts.and respond to family violence and
its impacts on children.

Recommendation 29: The Australian Government increases prevention and
early intervention measures and responses to family violence that address
the distinct impacts of violence on.children.

Recommendation30: Governments resource prevention and early
intervention measures to address child abuse and neglect; and ensure
sufficient training for staff.and adequate staffing levels for child protection
services.

Recommendation.31: The Australian Government develop and implement a
National Planfor Child Wellbeing.

Trafficking

Recommendation 32: The Australian Government amend the Modern
Slavery Act to establish an independent Anti-Slavery Commissioner,
introduce financial penalties for non-compliant entities, and establish a
national compensation scheme for victims.

Recommendation 33: The Australian Government resource and implement
both the National Action Plan and International Engagement Strategy.
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Recommendation 34: The Australian Government facilitate the provision of
alternative supports and pathways to remedies for victims and survivors
which are not contingent on participation in criminal prosecutions.

Counter-terrorism legislation

Recommendation 35: The Australian Government amend existing counter-
terrorism laws that disproportionately limit human rights.

People with disability

Recommendation 36: Governments develop a nationally consistent
framework to reduce and eliminate the use of restrictive practices.

Recommendation 37: Governments adopt a human rights-based approach
to mental health laws and ensure that mental health. services donot
violate the human rights of people with disability.

Recommendation 38: The Australian Government.implement a nationally
consistent supported decision-making framework. Governments ensure
supports are provided to people with.disabilities to exercise their legal
capacity and exercise free and informed consent.

Recommendation 39: The Australian-Government work with state and
territory governments to adopt uniform legislation prohibiting, in the
absence of the free, prior-and informed-consent of the person concerned:
the sterilisation of adults and-children with disability; and the
administration of contraceptives and abortion procedures on women and
girls with disability.

Recommendation40: The Australian Government ensure that national
policies to reduce violence against women and children prioritise disability.

Older persons

Recommendation 41: Government implement recommendations of the
Australian'Law Reform Commission’s report, Elder Abuse—A National Legal
Response and the recommendations of the Royal Commission into Aged
Care and Quality Safety.

Sexual orientation, gender identity and intersex issues

Recommendation 42: Governments implement the recommendations of
the Commission’s report, A human rights-based approach for people born with
variations in sex characteristics.
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Recommendation 43: The Australian Government invest in specialist and
inclusive services to address domestic and family violence experienced by
LGBTQI+ people

Recommendation 44: Governments develop specific, transparent and
human-rights based policy and procedures on accommodating LGBTQI+
people in prisons and other places of detention (including immigration
detention).
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